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T  O 


JAMES  B  O  O  T  xx, 

Of  LincolnVImi,  Efquire  *; 

SIR, 

I  OUR  great  eminence  in  that  brancli 
of  the  profeffion,  which  the  fubjecl:  of* 
the  following  fheets  particularly  concerns^ 
necefTarily  makes  the  fanction  of  your  name, 
a  considerable  objed  of  the  author's  ambi- 
tion.— -At  the  fame  time  that,  the  partiality 
he  experiences  in  the  honour  of  your  intima- 
cy, good  opinion,  and  friendfhip,  forbids 
him  to  defcend  into    a  formal  apology,  for 

*  This  Addrefs  was  originally  prefixed  to  the  Third  Edi- 
tion of  the  prefent  Essay;  and  though  the  continuing  it 
after  Mr.  Booth's  deceafe,  may  poffibly  fubjeft  the  author 
to  fome  imputation  of  vanity,  yet,  that  is  a  price  he  wil- 
lingly pays,  for  the  gratification  of  preferving  this  public 
teitimony,  of  his  refpecl:  for  that  Gentleman's  name* 

A  %  the 
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the  fredom  to  which  that  ambition  has  im- 
pelled him,  in  this  Addrefs ;  which  he  hopes, 
Sir,  you  will  accept,  as  a  public  teftimony 
of  his  unfeigned  refpecl  for  your  great  pro- 
feilional  chara&er  and  abilities,  and  of  his 
willies  to  acknowledge  the  particular  obli- 
gations he  is  under,  to  your  good  opinion 
and  friendfhip.  Such  an  indulgence,  Sir, 
he  begs  leave  to  allure  you,  will  be  no  un- 
important addition  to  the  favours  already 
felt  by,  Sir, 

Tour  mojl  refpeflful, 
mojl  obliged,  and 
obedient  fervant, 

CHARLES  FEARNE. 


To    the    Reader. 


NDER   the   approbation,   with   which 
the    Profeffion    have    honoured     the     au- 
thor's   attempts,  in  the    former  editions  of 
the  Effay   on  Contingent  Remainders  and 
Executory  Devifes,  he  is  proud,    in  feeling 
himfelf  above  the  call,  for  any  apologetic 
or    recommendatory    introduction,    to    the 
improved  edition  he  is  now  fubmitting  to 
that  candour  which    has    already    afforded 
him   fo   much  reafon  for    exultation.      He 
fhall  therefore  trouble  his  readers  with  no 
further  prefatory  addrefs  on  the  prefent  oc- 
cafion,  than  juft  to  prepare  them  with  fome 
convenient  information  relative  to  this  new 
edition.     In  refpect  to    which,    he    has  to 
obferve,    Ftrji,    that   the    accumulation    of 
(what  he  hopes  will  be  found  ufeful)  mat- 
ter, fince  the  lail  publication  of  his  book, 
has  expanded  it  into  two  volumes;  of  which,. 

that 
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that  now  offered  to  their  attention,  embraces 
the  doctrine  of  Contingent  Remainders, 
leaving  the  dirlinct  title  of  Executory  De~ 
vifes,  for  the  entire  fubject  of  the  volume 
which  is  to  follow.  Secondly,  that  the  va- 
riety of  references  in  the  late  hooks,  to  the 
pages  of  the  laft  edition  of  the  effay,  has 
induced  the  prefervation  of  thofe  pages,  fo 
far  as  practicable,  by  a  marginal  regiftry  of 
them  in  the  prefent  edition.  And  though 
the  alterations  now  introduced,  have,  in 
fome  inftances,  prevented  the  perfect  ad- 
herence to  this  plan ;  yet  the  author  flattens 
himfelf,  it  is  effected  to  a  degree  fufricienf 
to  anfwer  his  end,  of  leading  the  Reader, 
with  little  trouble,  to  the  places  referred  to 
by  the  pages  of  the  third  edition.  And, 
hji]y,  that  the  marginal  references '  in  the 
prefent  edition,  to  the  pages  infra  and  fupray 
are  always  to  the  pages  regiftered  (from  the 
laft  edition)  in  the  margin.  The  impofli- 
bility  of  forefeeing  in  what  pages,  of  the 
new  edition,  the  places  referred  to  in  the  fe- 
quel  would  fail,  left  no  alternative  to  this 
mode  in  profpeSlive  references;  and  to  have 
adopted  a  different  mode  in  the  retrofpe&ive 
direction,  would  have  been  rather  incon- 
fiitent,  and  productive  of  confufion. 

With 
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With  thefe  obfervations,  the  author 
chearfully  cpmmits  himfelf  to  the  Reader's 
benignity,  for  excufing  any  errors  which 
have  efcaped  the  limits  of  his  knowledge, 
or  the  powers  of  his  attention,  on  a  fubjecl 
of  fo  much  intricate  and  abftrufe  learning, 
as  that  which  occupies  the  enfuing  fheets. 
Whatever  may  be  his  defects  of  ability,  his 
induflry  claims  the  recognition  of  a  claflical 

thefis EJi  qwdam  prodire  tmus,  Ji  nm 

datur  ultra, 
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WHEN  we  cbrifider  eftates  with  re- 
gard to  the  certainty  and  the  time 
of  the  enjoyment  of  them,  we  may  di£- 
tingnifh  them  into 


f 


Eftates  \ 


In  PoffeJfiori, 

"Reverfions,  vefted  Re- 
mainders,   fuch  Exe- 
vefted      >  cutory   Devifes,    Fu- 

ture Ufes*  Conditi- 
onal Limitations  and 
in  lntereft,  as^  other  future  Interefh 
as  are  n6t  referred 
to,  or  made  to  de- 
pend on,  a  period 
or  event  that  is  uncer- 
tain. 


/"Contingent  Remain  1 
ders,  and  fuch  Ex-» 
ecutory  Devifes,  Fu- 
ture    Ufes,     Conditi- 

!  onal  Limitations,  and 
-{  other  Future  Inte- 
refts  as  are  referred 
tOj  or  made  to  de- 
pend on,  an  Event 
that  is  uncertain. 


^contingent,  as 
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An 


INTRODUCTION. 

*  P.  2.  *  An  eflate  is  vefted,  when  there  is  an  imme- 
diate fixed  right  of  prefent  or  future  en- 
joyment. 

An  eftate  is  vefted  in  pojjejjion,  when  there 
exifts  a  right  of  prejent  enjoyment. 

An  eflate  is  vefted  in  inter  eft,  when  there 
is  a  prejent  fixed  right  of  future  enjoy- 
ment. 

An  eflate  is  contingent,  when  a  right  of  en- 
joyment is  to  accrue,  on  an  event  which 
is  dubious  and  uncertain. 

Contingent  remainders,  and  executory,  devifes, 
are  the  profeffed  fubjects  of  the  enfuing 
work}  in  which,  however,  other  future 
intereils  are  occafionally  confidered  un- 

.  der  their  refpeclive  relations  to  the  more 
immediate  fubje&s  of  thofe  two  titles. 


Contingent  Remainder  Defined,        -**p*s- 

AND 
ITS   SEVERAL   KINDS  DISTINGUISHED,  &c 


Contingent  Remainder,  is,  a  remainder  li- 
mited fo  as  to  depend  on  an  event  or  condition 
which  may  never  happen  or  be  performed,  or  which  may 
not  happen  or  be  performed  till  after  the  determi- 
nation of  the  preceding  eflate  ;  for  if  the  preceding 
eflate  (unlefs  it  be  a  mere  trufl  eflate)*  determine, 
before  fuch  event  or  condition  happens,  the  remainder 
will  never  take  effect ;  as  will  appear,  when  I  come  to  treat  vide  infr^  i  *  .'..,-  . 
of  the  time  when  a  contingent  remainder  is  to  veil.  P-  z*33*  '  ',* 

Under  this  definition  we  may  ..properly  diflinguifh  four  .-*%'r    t.4^    ,  ■;;,_  . 
forts  of  contingent  remainders. — Firji,  Where  the  fe*vtv-*£  i*^f*»t  .a'-" 
mainder  depends  intirely  on  a  contingent  determination  ©£■■•  vivpTRt*  vv-v*--'*' 
the  preceding  eflate  itfelf. — Secondly,  Where  the  contiri*-  ~*</;' ■''%^*\i->  ''  ,%*" 
gency,  on  which  the  remainder  is  to  *  take  effect,  is  inde-. ."- j^.jpij* 4» . V  -,'  - ". 
pendent  of  the  preceding  eflate. — -Thirdly,  Where  the  con- 
dition, upon  which  the  remainder  is  limited,  is  certain  in 
vent,,  but  the  determination  of  the  particular  eflate  may 
happen  before  it.     Fourthly,  Where  the  perfon,  to  whom 
the  remainder  is  limited,  is   not  yet  afcertained,  or  not 
yet  in  being. 

Firjl,    Where  the    remainder    depends   intirely   on  a      . }  Z*  C  La**  . 
contingent  determination  of  the  preceding'  eflate  itfelf;   as 
if  A.  make  a  feoffment  to   the   ufe  of  B.  till  C.  returns  3  Rep,  ao.  a. 
from  Rome,  and  after  fuch  return  of  C.  then  tq  remain  Cot*-r\u*tvir  t**m«* 
over  in  fee;  here  the  particular  eflate  is  limited  to  deter-^ATfc*K,  0?  frRtceww* 
mine  on  the  return  of  C.  and  only  on  that  determinations^***  • 
of  it  is  the  remainder  to  take  effect ;  but  that  is  an  event 
which  pcffibly  may  never  happen  j  and  therefore  the-  re- 

B  2  '  \  mainder, 
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mamder,  which  depends  entirely  upon  the  determination 

of  the  preceding  eflate  Jay  it,  is  dubious  and  contingent. 

—  So  where  a  fine  was  levied  to  the  ufe  of  A.  and  the 

Poph.  97.  Ar-    heirs-male   of  his  body,  until   he  the   faid  A.  mould  do  " 

ton  v.  Hare,      fuch  a  tn{ng  •  and  after  fuch  a  thing  done  by   the  faid 

and  vide  A.  to  the  ufe  of  B.  in  tail:  A.  died  without   iffue,  and 

(M^  oT'  l8J"     without  performing  the  condition;  and  it  was  adjudged 

eL  %"*  yi,A4fi.     the  remainder  was  contingent,,  and  never  took  place. 

P-  5*  *  Secondly,  Where  fome  uncertain  event,  unconnected 

CVwTtwswvw  co*tAV»w^^»  and  collateral  to  the  determination  of  the  preced- 
Hai  70  i»«TehMfw/vr**ting  eflate,  is,  by  the  nature  of  the  limitation,  to  pre- 
b*  *»Jt*PC4*w«»ifSTA?¥.eede  the  remainder;  as  if  a  leafe  be  made  to  A.  for  life, 

3  Rep.  10.  a,    remainder  to  B.  for  life,  and  if  B.  die  before  A.  remain- 
Co  yt'  858    ^ei' to  c- for  life>  ^ere  the  event  of  ^'S  dy'mz before  A- 

%  does  not  in  the  le^aft  affe£t  the  determination  of  the  par- 

ticular eitate,  neverthelefs  it  mufl  precede  and(  give  effeci 
.  to  £"s  remainder;  but  fuch  event  is  dubious,  it  may  or 
may  not  happen,  and  the   remainder  depending  on  it  is 

4  Leon.  237.     therefore  contingent. — So  if  lands  be  given  to  A.  in  tail, 
Perk  % 6       '  ?nc^  —  &.  Come  to  Wejlrnhjier-hall  fuch  a  day,  to  B.  in 

fee;   here  J3.'s  coming  to  Wejlminjier-hall  has  no  connec- 
tion with  the  determination  of  yl's  eflate ;  but  as  it  is  an 
uncertain  event,  and   the   remainder  to  B,  is  not  to  take 
\     />,  place  unlefs  it  fhould  happen,  fuch  remainder  is  therefore 

i.    w.fc.*«»fc.         a  contingent  remainder,* 
QoHTtHbsmy  (urn*     %"%?$?*  Where  a  remainder  is  limited  to  take  effed 
Ti*ftMiik«*r</i/I  t*vgKttuP0^  &n  event"?  which,  though  it  certainly  muft  happen 
T h<tv&k  Cf/V***'*  H^pfome  time  or   other,  yet   may  not   happen  till  after  the 
HEivtac  fcim»r^  redetermination   of  the   particular  eflate;  as  if  a   leafe  be 
WHMhSmtk,*  sr^ade  to  j.  S.  for  life,  and  after  the  death  of  J.  D.  the 
lands  to  remain  to  another  in  tee;  now  it  is  certain  that 
3  Rep.  ao.         jf.  D.  muft  die  fome  time  or  other,  but  his  death  may 
*  P.  6.      not  happen  *  till  after  the  determination  of  the  particular 
eflate  by  the  death  of  J.  S.  and  therefore  fuch  remainder 
is  contingent. — So  in  cafe  of  a  leafe  for  life  to  A.  and 
after  the  death  of  A.  and  M.  the  remainder  to  B.  in  fee, 
j  . ._.  ?65texfV'5j7-     -  this  is  a  contingent  remainder;  for  the  particular  eflate 
infhecaieof     beifl     only  for  the- life  of  A.  and  the  remainder  not   to 

<A  C3IC  Q.11  CI  1   *    '    "  j  «*  *  r*        >f        1  *        t 

Lower.  commence  till  after  the  death  of  A.  and  M.  it  A.  die  be- 

fore M.  the  particular  eflate  will  end  before  the  remain- 
*^W3*si-i ;  *"."      *••  •■  ('er  cart  P-ommencejj  which  is  very  poffibie,  and  there- 
.    .ATrf.i!  fore  fuch  remainder  is  contingent.— So  if  a  feoffment  be 
to   the  ufe  of  A.  for  21  years,  if  he  mall  fo  long  live, 
and  after  his  death  to  the  ufe  of  B.  in  fee ;  here  A.  imay 

iurvive 


DEFINED     AND    DISTINGUISHED. 

furvive  the  21   years;  if  he  mould,  the  particular  eftate  3  ReP- 2o> 

would  determine  before  the  remainder  could  commence, 

and  therefore  fuch remainder  is  contingent;  ami  being  fo, 

is  void, '  for  want  of  a  preceding  freehold  to  fupport  it,  as  vide  infra. 

will  appear  hereafter.  p^.  c"^' 

Fourthly,  Where  a  remainder  is  limited  to  a  perfon  not  pgWSN  Hlir  iiuiftjtf 
afcertained,  or  not  in  being  afc  the  time  when  fuch  Hmi-^  lM<w  Afcfctfiv*Vvwtf& 
tation  is  made;  as  if  a  leafe  be  made  to  one  for  life,  re- 
mainder to  the  right  heirs  of  J.  S. ;  now  there  can  he  no 
fuch  perfon  as  the  right  heir  of  J.  S.  until  the  death  of  J.  S.  3  Kqi  l0. 
(for  nemo  eft  hares  viventis)  which  may  not  happen  till  a  Peer  ■'  '  '  37 
the  determination  of  the  particular  eftate  by  the  death  *'  of  *  P.  7- 
tenant  for  life,  therefore  fuch  remainder  is  contingent. — So 
where  a  remainder  is  limited  to  the  firft  fon  of  B.  who  has  >  Ventr.  306. 
no  fon  then  born;  here  B.  may  never  have  a  fon,  or  if  he 
mould,  the  particular  eftate  may  determine  before  the 
birth  of  fuch  fon,  therefore  this  remainder  is  contingent. 
—So  if  an  eftate  be  limited  to  two  for  life*  remainder  to 
the  furvivor  of  them  in  fee,  the  remainder  is  contingent,  Cro.  Car.  10a, 
for  it  is  uncertain  who  will  be  the  furvivor. 

Contingent  remainders  appear  to  have  been  generally 
diftributed  into  three  kinds  only ;  namely,  the  three  laft 
fpecified  in  the  above  divifion  of  them.  But  I  think  it 
obvious  that  the  fir  ft  fort  above  noticed  cannot  be  brought 
within  any  of  the  other  three  descriptions,  from  the  con- 
nexion of  the  contingent  event  with  the  determination  of 
the  preceding  eftate  itfelfr — But  perhaps  the  inftances  ad- 
duced; of  this  firft  kind  of  contingent  remainders,  may 
at  the  firft.  glance  appear  to  be  cafes  of  conditional  or  con- 
tingent limitations,  not  ftriclly  falling  within  the  definition 
of  a  remainder  \  it  may  therefore  be  proper  to- obviate  any 
doubt  of  this  nature,  by  mewing  that  the  cafes  1  have 
cited  as  inftances  of  the.  fir  ft  of  the  four  dalles,  into  whie.'k 
I  have  diftinguifhed  contingent  remainder  s3  are  remain- 
<ders  in  the  moft  ftri&  technical  fenfe  of  that  wordv 

*  A  remainder  is  defined  by  Lord  Coke,  \  Infi.  143.  a.  *  P.  8. 
to  be  "  a  remnant  of  an  eftate  in  lands  or  tenements, 
"  'expectant  on  a  particular  eftate,  created  together  with  (8) 
"  the  fame  at  one  time."  It  follows  from  this  definition, 
that  wherever  the  whole  fee.  is  firft  limited',  there  can  be 
no  remainder  in  the  ftricl:  fenfe  of  that  word;  for  the 
whole  being  firft  difpofed-  of,  no  remnant  exifts  to  limit 
over.  Therefore,  if  I  limit  an  eftate  to  the  ufe  of  A. 
and  his  heirs,  till  C.  returns  from  Rome,  and  after  the  re- 
turn 
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turn  of  C  to  the  ufe  of  B.  in  fee;  here  the  v/hole  fee 
being  firH  limited  to  the  ufe  of  A.  there   is  no  remnant 
left  to  limit  over;  and  consequently  the  limitation  to  B. 
cannot  he  a  remainder  within  the  forgoing  definition. 
4„  .. . .;    "  ■:         But  where  I  limit  an  efrate  to  the  ufe  cf  A.  until  C 

r;.      :   ;  •. ,    returns  from  Rom?,  and  after  the  return  of  C  to  the  ufe 
......  •  of  B.  in  fee;  here  I  do  not  limit   the  whole  fee  to  the 

ufe  of  A,  (as  in  the  former  cafe)  but  only  a  particular 
eflate  to  endure  //'//  the  return  of  C  which  being  an  un- 
certain period,  fuch  particular  eflate  is  a  freehold ;  having 
therefore  limited  only  a  particular  eflate,  extending  in  its 
firflereation  no  further  than  to  C's  return,  the  refidue  of 
the  eflate  after  C's  return,  is  a  remnant  of  the  whole 
eflate  in  the  lands,  expectant  on  that  particular  eflate ; 
*  P.  9. .  ■  and  if  *  I  at  the  fame  time  limit  this  remnant  to  the  ufe 
of  B.  arid  his  heirs,  it  is  a  remainder  within  the  exprefs 
words  of  the  above  definition. 

So  if  I  limit  an  eflate  to  the  ufe  of  A.  and  the  heirs  of 
.  his  body,  until  C  returns  from  Rome,  and  after  C's  re- 
(9)  turn,  to  the  ufe   cf  B.  in  fee ;    here,  again,  I   do  not 

limit  the  whole  fee  to  A-  but  only  a  portion  of  it,  that 
Is,  an  eflate-tail,  determinable  on  C's  return  from  Rome\ 
and  having  limited  no  eflate  beyond  C's  return,  the  re- 
fidue of  the  eflate,  after  C's  return,  is  a  remnant  ex- 
pectant on  the  particular  eftate  limited  to  the. ufe  of  A. 
which  if  I  at  the  fame  time  limit  to  the  ufe  of  B.  and 
his  heirs,  it  comes  precifely  within  the  above  definition 
of  a  remainder.  In  thefe  cafes,  the  remainder  is  not 
limited  to  take  efrecl  at  all  events,  but  only  on  the  con- 
tingency of  the  particular  eflate's  determining  according 
to  its  limitation,  on  C's  return  from  Rome  ;  which  return 
being  an  uncertain  event,  that  may  or  may  nfet  happen, 
the  remainder  which  depends  on  its  happening,  is  of 
courfe  contingent. 

The  true  point  of  diflinction,  as  I  take  it,  between 
fuch  conditional  limitations  over  as  are,  and  fuch  as  are 
not  remainders,  in  the  flri£t  fenfe  of  that  word,  lies  here; 
the  former  are  limited  to  commence  where  the  firfl  eflate 
•*  P.  10.  *  1S>  ky  tke  very  nature  and  extent  of  its  original,  limi- 
tation, to  expire  or  determine;  whereas  the  latter  are  li- 
mited fo  as  to  be  independent  of  the  meafure  or  extent 
originally  given  to  the  firfl  eflate,  and  to  take  effect  in 
pojfeffiony  upon  an  event  which  may  happen  before  the 
regular  determination,  to  which  that  firf}  eftate  is  liable 
,,    -   ■■■     i.      -   .-  from 
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from  the  nature  of  its  original  limitation,  and  fo  as  to         (*°) 
refcind   it.     And  in  this  latter  cafe,  I  apprehend,  it  is 
the   fame  thing,  whether  the  whole  fee  is  difpofed  of  in 
the  firft  limitation,  or  not. 

Thus,  if  I  limit  an  eftate  to  the  ufe  of  A.  for  life,  or 
to  the  ufe  of  A.  indefinitely,  provided  that  when  C  re- 
turns from  Rome  it  mail  thenceforth  immediately  be  to  the  vide  infra, 
ufe  of  B.  in  fee;  here  the  firft  eftate  is  an  eftate  for  the  P-  IO°* 
life  of  A.  (not  an  eftate  limited  only  till  C's  return,  as 
in  the  former  cafes)  the  remnant  therefore  of  the  whote 
fee  in  this  cafe  is,  what  remains  expectant  on  the  deter- 
mination of  A.h  life -eftate,  by  fuch  events  as  a  life-eftate 
is  liable  to  be  determii    -1  by;  and  therefore,  when  after 
fuch  a  limitation  to  A.  I  limit  the  ufe  to  B.  from  C's 
return  from  Rome,  and  fo  take  up  and  make  fuch  new 
eftate   to  commence  and   take  efFeQ:  in  poffeflion,    not 
from  any  regular  determination  of  the  eftate  before  li- 
mited to  A.  (his  eftate  being  for  life,  and  not  merely 
until  C's  return  from  Rome,  as  in  the  *  former  cafes)  but     *  P.  1 1  „ 
from  an  event  which  may  happen  fooner,  it  is  evident 
this  limitation  to  the  ufe  of  B.  is  not  confined  to   the 
remnant  of  the  eftate   expectant  on  the  particular  eftate 
before  given  to  A.  but  may  eventually  interfere  with, 
and  in  part  repeal  and  defeat  that  firft  eftate,  inftead  of 
awaiting  its    regular  expiration  or   determination;    and  and  vide 
therefore  it  does  not  fall  within  the  above  definition  of  lnfra» P-  r9> 
a  remainder.     But  limitations  of  this  nature  are  pro- 
perly termed   conditional  limitations  to  diftinguifti  them  on 
the  one  hand  from   conditions,  of  which  only  the  grantor 
or  his  heir  can  take  advantage,  and  on  the  other  from 
remainders  in  the  ftri£r.  and  proper  fenfe  of  the  word  as 
above  defined:  and  though  thefe  conditional  limitations  axe 
-not  valid   in  conveyances  at  common  law,  yet,  within  vide  infra,  p. 
certain  limits,  they  are  good  in,  wills  and  conveyances  18710203. 
to  ufes.  ,  .'. 

The  diftin&ion  I  have  above  ftated,  between  what  I  Vide  Co.  Lit. 
have  ftyled  fuch  conditional  limitations  as  are,  and  fuch  f;°3:  b- 

•     1  -1  n '".' «     r  S-       r     t  >     Butlers.  4.  i, 

as  are  not,  remainders,  in  the  ftria  jenje  of  tnat  word, 
having  been  the  fubjecl  of  fome  notice,'  in  a  work,  for 
which  the  profeiTion  cannot  but  feel  great  obligations  to 
the  accuracy,  profeflional  ability  and  judgment  of  its 
author,  I  think  it  incumbent  on  me  to  make  fome  cbfer-  *  P.  12. 
vations  *  en  the  grounds  of  that  tnimadverfion.  Mr.  Dcmgl.  Rep. 
Douglas }  in.  a  note  on  the  cafe  of  Goodiitk  v.  BUUngton,  ^I'Jfh 

obferves,  lufra,  19*. 
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obferves,  that  all  the  definitions  (meaning  of  a  remain" 
der)  in  that  cafe  cited  and  relied  on;  point  only  at  this 
"*  effential  quality  of  a  remainder,  that  it  muft  be  fo  limited, 
as  that  it  may  by  poffibility  be  capable  of  vefting  in  pof- 
'  feffion  at  the  lateft,  at  the  regular  or  natural  determina- 
tion of  the  particular  eftate-— -that  it  does  not  ceafe  to 
be  a  remainder,  becaufe  it  may  veil  in  pofleflion  on  aa 
event  which  from  the  terms,  or  from  the  legal  nature  of 
the  original  limitation,  fhall  defeat  the  particular  eftata 
before  its  natural  or  regular  determination: — And  he  in-  , 
fiances  the  determination^  of  an  eftate  for  life  by  forfei- 
ture before  its  natural  expiration,  by  death  of  a  tenant 
for  life.  '■''■ 

Now  it  is  remarkable,  that  of.  the  four  quotations  in 
the  cafe  of  Goodtitle  v.  Billington,  referred  to  as  defini- 
tions, only  two  of  them  affeci  to  define  or,  defer i be  what 
a  remainder  is;  the  other  two  merely  lay  down  a  rula 
$s  to  the  time  'when  a  remainder  muft  vefi,,  without  at- 
tempting a  definition  of  it.  One  of  the  two  definitions  is 
Lord  Coke's,  which  I  have  above  referred  to;  in  which  he 
ealls  it  a  remnant  of  an  eftate  in  lands,  £s?e.  expeflant  upon 
*  ?.  13.  a  particular  eftate,  l$c\  the  other  is  from  *  Noy's  Maxims, 
whieh.  ftyles  it  the  refidue  of  an  eftate  at  the  time  appointed 
wet*,  and  that  muft  be  grounded  on  fome  particular  eflate. 

Surely  remnant  and  refidue  in  thofe  two  definitions 
are  fyiaonimous ;  and  being  referred  to  a  particular  efiate 
he  fore  limited,  feem  confined  to  what  is  not  before  included 
m  that  particular  efiate.  If  that  be  admitted,  can  it 
be  faid  they  only  point  out  that  it  muft  be  limited,  fo 
as  to  be  by  poffibility  capable  of.  vefting  in  pofleflion  at 
fartheji  on  the  regular  determination  of  the  particular 
eftate?  Do  not  they  regularly  import,  that  it  muft  not 
abrogate,  or  abridge  the  particular  eftate,  on  any  evenra 
in  whieh  from  the  nature  and  extent  eriven  it  by  its  ori- 
ginal limitation,  it  was  not  determinable?  If  the  limi- 
tation over  may  take  effecl  in  poffefiiori  in  defeafance  or 
exelufion  of  any  part  of  the  particular  eftate  in  any 
event,  which  is  not  a  determination  of  fuch  particular 
eftate  in  its  own  nature,  can  that,  in  firiflnefs,  anfwer 
the  defcriptien  of  a  remnant  or  re f due  only  expectant  on, 
»r  appointed  over  after  fuch 'particular  eftate?  How  can 
we  knnuJ  or  repeal  the  very  object  or  ground  of  refe- 
rence, without,  in  ftrictnefs,  aboliftiing  the  reference 
itielf?  As  to  the  inftance  of  a  remainder  coming  into 
•x       ..     .      ..     '^:  i,   -  ....  .  pofleflion 
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poflfeflion  by  forfeiture  of  tenant  for  life,  I  am  not  aware 
of  its  force  upon  the  queftion ;  becaufe  forfeiture  *  is  one    *■  p,  j  a 
of  the  regular  modes  of  determination  incident  to  an 
eftate  for  life,  and  to  which  its  nature  is  fubjeQ;  in  its 
original  limitation. 

Mr.  Douglas  proceeds  to  obferve,  that  fome  have  been 
inclined  to  confider  conditional  limitations  after  particular 
eftates  (as  for  inftance,  after  an  eftate  for  life)  but  li- 
mited to  veil  in  poflfeflion  on  an  event  that  may  happen  - 
before  the  death  of  tenant  for  life,  as  not  being  remain- 
ders ;  .whiqh  he  confiders  as  too  great  a  refinement ;  and 
fays,  that  no  decided  cafes,  th?t  he  was  aware  of,  have 
ever  confidered  this  lafi  fort  of  limitations  as  not  being 
remainders ;  that  they  had  all  the  legal  incidents  and  at- 
tributes of  remainders,  and  might  be  barred  in  the  fame 
manner.  He  refers  to  the  cafe,  to  which  his  note  is 
fubjoined,  in  fupport^of  his  fentiments;  and  concludes 
with  treating  the  diftin&ion  as  merely  verbal,  and  obferv- 
ing  (I  think  very  juftly)  that  all  conditional  limitations 
in  wills  feem  reducible  either  to  the  head  of  executory 
devifes,  or  of  contingent  remainders. 

However  fpecious  may  be  the  arguments  for  confider- 
ing  the  diftin&ion,  at  this  day,  as  too  refined,  or  merely 
'verbal,  I  think,  that  its  flowing  from  the  terms  of  the 
moft  authentic  definitions  of  a  remainder,  its  having  been 
*  repeatedly  adopted  and  recognized  in  judicial  argu-  ^  po  t  < 
ments  and  inferences,  as  well  as  proceeded  on  as  the, 
ground  of  a6tual  deeifion  in  a  court  of  juftiee,  gives  it 
fome  claim  to  the  attention  of  thofe  for  whom  thefe 
meets  are  calculated;  I  therefore  thought  it  a  proper 
fubje&  of  notice  in  the  former  edition  of  this  book,  an4 
think  I  mould  not  have  flood  exenfed,  if  I  had  not  at- 
tended to  the  further  call  for  extending  that  notice  in 
the  prefent  edition.  <\ 

As  to  the  definitions,  of  a  remainder  affording  the  dif-  , 

tin&ion  in  queftion,  I  think  it  unnecefiary  to  add  any 
thing  to  my  preceding  obfervations  to  evince  it. — -That 
the  diftin£kion  has  been  adopted  and  recognized  in  judi- 
cial arguments  and  inferences,  appears  from  the  autho-  yide ;  ~ 
rities  referred  to  in  the  fequel  of  this  Efiay,  refpe&ing  188,  et  fcq. 
the  incapacity  of  a  remainder's  taking  effe&  at  common 
law  in  defeasance  or  abridgement  of  the  particular  eftate. 
And  that  a  decided  cafe  has  actually  confidered  the  fort 
vf  limiPations  ia  quel&iQa  as  not  being  remainders,  but  de- 
nied 


CONTINGENT     REMAINDERS 

VMe  Cogan  nied  their  validity  as  fuch,  may  be  feen  in  a  reported  de- 
Cro'ElfJ*'  cifion,  which  I  fhall  notice  in  its  proper  place,  that 
360.  et  infra,  feems  to  go  the  whole  length  of  that  pofition.  It  will 
1$K  fellow,  that  fuch  limitations 'have  not  all  the  legal  inci- 

dents and  attributes  of  remainders.  The  inftances  where- 
*P."i6.  in  they  have  been  *  barred  in  the  fame  manner  are, 
I  believe,  reducible  to  limitations  on  a  vefted  ejlate-tail, 
in  which  predicament  a  recovery  by  tenant  in  tail  bars 
every  executory  limitation,  as  well  as  a  remainder;  or  elfe 
to  fuch  contingent  limitations,  as  upon  examination  appear 
conformable  to  the  definition  of  a  remainder;  as  that 
which  has  given  occafion  to  the  obfervations  I  am  now 
Mia,  151.  confidering,  will,  I  think  appear  to  be,"  when  analized 
in  a  future  page  of  thefe  meets. 

-  Suppofe  an  eftate  devifed  to  A.  for  life,  remainder  to 
B.  in  fee,  provided  that  if  A.  mould  refiffe  to  take  the 
feftator's  furname  within  a  fhort  limited  time,  or  certain 
other  lands  mould  defcend  to  him,  then  his  eftate  mould 
defcend  to  him,  then  his  eftate  fhould  ceafe,  and  the 
lands  go  immediately  to  the  remainder-man  or 'his  heirs 
■ — or  a  limitation  to  A.  for  life,  remainder  to  B.  for  life, 
remainder  to  C.  and  the  heirs  of  his  body,  remainder  to 
D.  in  fee,  with  a  provifo  that  upon  the  accruer  of  cer- 
tain other  lands  to  A.  or  to  B.  or  to  C.  or  his  illue, 
the  eftate  limited  by  the  will  to  the  perfon  to  whom  fuch 
«ther  lands  fhould  fo  accrue,  fhould  thereupon  ceafe, 
and  the  devifed  lands  go  immediately  to  the  next  in  re- 
mainder, according  to  the  will ;  or,  fuppofe  a  devife 
to  A.  for  life,  provided  that  if  the  teftator's  fon  fhould 
*  P.  17.  return  from  tte  Eafl  Indies  within  two  *  years  after  the 
teftator's  death,  the  eftate  of  A.  fhould  thereupon  ceafe, 
and  the  lands  fhould' go  to  the  fon  for  life,  or  in  tail, 
would  fuch  limitations  be  contingent  remainders  barrable 
by  the  firft  tenant  for  life  as  fuch  ?  If  fo  the  tenant 
for  life  would  have  nothing  more  to  do  than  to  make  a 
'  demife  for  99  years  in  truft  for  himfelf,  and  then  levy  > 
a  fine,  or  make  a  feoffment,  to  get  entirely  rid  of  them. 
But  if  the  decided  cafe  I  have  referred  to  be  law,  the 
limitations  I  have  put  are  conditional  limitations,  which, 
though  void7  in  conveyances  at  common  law,  are  admitted 
to  operate  in  a  will  as  executory  devifes,  and  confe- 
quently  are  not  barrable  as  contingent  remainders.  And 
if  this  be  true,  the  doctrine  which  blends  with  remain- 
ders, limitations  to  take  effect  on  an  event  that  is  to  de- 
termine 
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termine  the' particular  eftate  (even  fuppofmg  it  only  for 
life)  independently  of  the   determination   to  which  it  i3 
liable  in   the  nature  or  extent   of  its. original  limitation, 
feems  to  require^ fome qualification;  and,  to  afcertain  that  snd  vide  dis- 
qualification,   we   rauft  attend  to   the   diftin3:ien,  how-  Jj^iw" 
ever  refined  or  verba!,  which  the  books  present  us  with,  no  lefV  refiied 
between  conditional  limitations  that  are,  and  fuch.  as  are  ^verbal 
not  ftrictly  remainders.     That  fuch  limitations,    when   w^s  Urm 
created  by  will,  are  reducible,  in  effect,  te  contingent  and  time,  or 
remainders,  or  executory  devifes,  feems  pretty  clear;  but  Jfal*  ot  >'cars» 
that  feveral  of.  them,  *  which,  if  we  difcard  the  diflinc-     $  p_  l  gs 
tion  I  have  been  treating  of,  might  rank  as  remainders,  anc)  between 
are  not  fo,  and  have  Jiot  the  legal  incidents,;,  or  attribute?   heirs «/ and »» 
of  remainders,  nor  are  barrable  in  the  fame  manner,  1  -J^ c ' '£ 
think  the  cafes  I  have  put  and  have  referred  to,  leave  no 
room  to  deny. 

■  It  may  here  be  obferved,  that  the  contingency  of  the 
remainder  in  cafes  falling  under  the  fiYft  of  the 
above  defcriptions,  arifes  entirely  from  its  depending  on 
the  determination  of  the  particular  eftate  on  a  contingency 
only  ;  for  if  the  remainder  be  fo  limited  as  to  depend  on 
the  determination  of  the  particular  erlate  whether  fuch 
contingency  happen  or  not,  it  is  then  a  veped  inftead  of 
contingent  remainder.  As  if  the  limitation  had  been  to 
the  ufe  of  B.  till  C.  return  from  Rome,  and  from  and 
after  fuch  return  of  C.  or  the  death  of  B.  then  to  re- 
main over.  Here  as  S.'s  eilate  could  not  in  any  event 
exceed  his  life  for  want  of  words  to  limit  the  inheri- 
tance, and  being  therefore  in  its  utmofi  extent  only  an 
eflate  for  his  life,  and  the  remainder  being  limited  to 
take  effect  either  on  its  determination  by  C.y&  return  from 
Rome,  or  by  B.h  death,  that  is  en  its  determiaation  in 
all  events,  it  would  be  vefted  and  not  depend  on  the  un- 
certain event  of  C.'s  return  in  ZJ.'s  life-time.  *  P.  \g, 
*  Thus,  where  one  levied  a  fine  to  the  ufe  of  himfelf  Lord  Value's 
for  life,  remainder  to  his  two  daughters,  till  A.  his  fon  ^'  c^°" 
returned  from  beyond  fea,  and  mould  come  to  the  age  i  Leon.  %%■$. 
of  21,  or  die,  which  mould  firft  happen,  and  after  the  Co-  Ltt- 125- 
return  of  A.  and  his  age  of  21  years  or  death  which 
mould  firft  happen,  to  the  faid  A.  in  tail.  A.  returned 
under  21 ;  and  the  queftioh  was  whether  the  remainder 
was  good,  and  would: take  effect  before  he  attained .21. 
And  it  was  held  g;ood;  for  though  his  attaining  21  and 
return  were  uncertain,  yet  his  death  was  certain,  and 
therefore  the  remainder  did  not  merely  defend  on  uncer- 
tainties. 
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taintiet.  And  the  chief  juftice  obferved,  that  the  dis- 
junctive exprefficn  or  die  in  the  end  of  the  fentence, 
made  the  copulatives  before  to  be  disjunctives;  fo  that 
the  remainder  was  to  veft  (which  muft  mean  in  pojfejjton, 
as  it  did  not  depend  on  uncertainties )  upon  the  accom- 
plishment of  either  of  the  events.  And  that  the  daugh- 
ters had  eftates  for  life  conditionally,  that  is,  (we  muft 
underftand)  •  if  neither  of  the  faid  events  quoufque  the 
lands  were  limited  to  them  determined  their  eftates  be- 
fore their  deaths.  And  accordingly  Lord  Coke  fays,  that 
it  was  adjudged  the  prior  ufe.ceafed  on  either  of  the 
events  of  coming  from  beyond  fea  or  attaining  full  age. 
'*  P.  20.  *  Every  fpecies  of  contingent  remainders  may,  I  ap- 

(n)  prehend,  be  reduced  to  one  or  other  of  the  four  de- 
scriptions under  which  I  have  arranged  them;  but  al- 
though every  one  of  thofe  defcriptions  feems  neceflary, 
in  order  to  comprife  in  our  general  diftribution  every 
known  inftance  of  a  contingent  remainder  -r  yet  we  muft 
remember  that  feveral  cafes  which;  fall  literally  under 
one, or  other  of  the  two  laji  of  thofe  defcriptions,  are 
nevefthelefs  ranked  among  <oejled  eftates. 

To  begin  with  thofe  cafes  which  are  exceptions  to 
the  third  of  the  foregoing  defcriptions,  I  muft  obferve, 
that  in  fome  cafes  of  a  limitation  for  a  long  term  of 
years,  as  80  or  upwards,  determinable  on  the  life  of  a 
perfon  then  in  being,  with  remainder  over  on  the  death 
of  that  perfon,  to  a  perfon  in  ejfe,  as  a  limitation  to  A. 
for  80  years,  if  B.  fo  long  live,  with  remainder  over 
after  the  death  of  B.  to  C.  in  fee,)  it  has  been  held, 
that  notwithstanding  the  remainder  over  is  in  this  cafe 
■limited  to  take  effect  on  an  event  (viz.  the  death  of  B.J 
which  poflibly  may  not  happen  till  after  the  expiration 
of  the  preceding  effete  for  80  years,  yet  as  the  chance, 
againft  fuch  event's  happening  before  the  expiration  of 
the  preceding  term  is  exceedingly  fmall,  fuch  remainder 
*  P  2X  Ihall  be  ccnfidered  as*  vefted;  and  that  the  mere  pof- 
/•IO\  fibility  that  a  life  in  being  may  endure  for  80  years  to 
come,  does  not  amount  to  a  degree  of  uncertainty  fuf- 
ficient  to  eonftitute  a  contingent  remainder. 

Thus,  in  the  cafe  of  Napper  and  Sanders,  where  A. 
made  a  feoffment  to  the  ufe  of  herfelf  for  life,  and  after 
to  the  ufe  of  the  feoffees  for  80  years,  if  B.  and  C.  his 
wife  mould  fa  long  live,  and  if  C.  furvived  B.  then  to 
the  ufe  of  her  for  life,  and  after  the  deceafe  of  C.  to  the 
. '      '       .  ufe 
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life  of  D.  in  tail,  with  other  remainders  over ;  the 
queftion  was,  whether  the  remainders  fubfequent  to  the 
remainder  for  life  of  C.  were  contingent  or  verted  ?  Now 
this  queftion,  we  are  to  obferve,  muft  have  depended  on 
two  points;  firjiy  Whether  the  contingency  upon  which, 
the  eftate  for  life  of  C.  was  limited  to  depend,  viz.  her 
furviving  her  hufband,  mould  extend  to  all  the  fubfe- 
quent remainders,  and  their  taking  effecl  depend  like- 
wife  on  that  contingency;  and  fecondly,  Suppofing  the 
fubfequent  remainders  were  not  to  depend  on  the  con- 
tingency of  C.'s  furviving  her  hufhand,  but  to  take  place 
at  her  deceafe,  let  her  furvive  him  or  not,  Then  whe- 
ther fuch  remainders  were  not  to  be  deemed  contingent, 
in  regard  of  the  portability  of  the  determination  of  the 
preceding  eftates  before  the  event  fnould  happen,  on 
*  which  thefe  remainders  were  to  take  effect,  -viz.  the  *  P.  22. 
death  of  C. ;  which  poffibility  confifted  in  this,  that  C. 
and  her  hufband  might  both  outlive  the  term  of  80  ^£3) 
years,  and  then  (fuppofing  A.  to  be  dead)  it  is  obvious, 
there  would  be  no  preceding  eftate  fubfifting,  nor  that 
period  yet  arrived  at  which  the  remainders  were  limited 
to  take  effecf . 

But,  however,  it  was  refolved  by. all  the'  court,  that 
thefe  remainders  wer^  not  contingent^  but  verted  pre- 
fently:  though  it  was  agreed  that  C.'s  eftate  for  life  was 
contingent  on  the  event  of  her  furviving  her  hufband. 
And  the  cafe  of  Lord  Derby  was  cited,  where  a  feoff- 
ment was  made  to  the  ufe  of  E.  in  tail,  with  remainder 
to  the  ufe  of  the  feoffee  for  80  ye:.rs,  if  H.  fhould  fo  v«3.  Lit 
long  live,  and  after  his  deceafe  to  the  ufe  of  F.  in  tail,  p'  37°" 
with  remainder  to  the  ufe  of  Lord  Derby ,  and  it  was 
adjudged,  that  the  remainder  verted  prefently,  and  that 
the  poffibility  that  H.  might  have  over-lived  the  80  years 
would  not  make  the  remainders  contingent. 

So  it  was  faid  by  Hale  C.  J.  in  the  cafe  of  Weak  and 
Lower,  that  if  a  feoffment  be  made  to  the  ufe  of  -A.  V°l]^-  67r 
for  99  years,  if  he  fhali  fo  long  live,  and  after  his 
death  to  the  ufe  of  B.  in  fee,  this  fhall  not  be  con- 
tingent, but  it  fhall  be  prefumed  his  life  will  not  exceed 
99  *  years;  but  that  it  .had  been  otherwife,  if  it  had  *  p.  23. 
been  made  but  for  21  years.  ,     » 

In  a  cafe  of  this  nature  in  Chancery,  where  A.  devifed 
lands  to  B.  his  eldeft  fon,  for  the  term  of  60  years, ;  if  ReVerley  v. 
he  mould  fo  long  live,  and  from  and  after  his  deceafe  Beverley, 

j0  %  Vern.  13I0 
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N.  B.  There 
■was  a  decree 
in  favour  of 

*  P-  *4- 

the  recovery 
upon  another 
point. 

(15) 


Vide  infra/ 
p.  261.  &  feq. 


Vide  p.  12, 
13.  fupFa. 


*  P.  2<\ 

Vide  infra, 
p.  17,  30. 


to  his  grandfon  D.  (fan  of  the  faid  B.)  in  tail.  B.  and 
D.  furred  a  recovery;  an  objection  was  taken  to  the 
recovery,  for  that  the  devife  to  B.  being  only  for  60 
years  if  he  fhould  fo  long  live,  and  after  his  deceafe  to 
D.  the  freehold  during  the  life  of  B.  was  in  abeyance. 
It  was  argued  that  the  limitation  of  the  eftate-tail  was 
good,  expectant  on  the  term  of  60  years;  and  Lord 
Derby  %  cafe  was  cited,  as  in  point,  that  the  devife  over, 
from  and  immediately  after  the  deceafe  of  B.  ought  to 
be  intended  of  his  dying  within  the  term;  which  was 
highly  prefumable,  B.  being  then  upwards  of  40  years 
of  age.  But  the  court  faid  it  would  be  hard  to  make 
fuch  cenftxuction  on  the  words  of  the  will,  as  to  fay, 
where  land  is  limited  to  a  man  for  60  year*,  if  he  mall 
fo  long  live,  and  from  and  after  his  deceafe  to  another, 
that  it  inufl  be  meant  from  and  after  his  deceafe  within 
the  term,  for  fuppofe  he  out-lived  the  term,  mould  the 
remainder-man  take  in  the  life-time  of  the  firfl  devifee  ? 
That  would  be  a  oonflruction  *  contrary  to  the  words 
and  intention  of  the  teftator. 

In  this  lad  cafe,  no  objection  was  taken  to  the  validity 
of  the  fubfequent  limitation  to  D.  on  the  ground  of  its 
being  a  freehold  to  commence  in  futuro;  for  this,  we  ar£ 
to  obferve,  was  the  cafe  of  a  wiH,  where  the  limitation 
of  a  freehold  to  commence  in  futuro  is  allowed  to  take 
effect,  under  certain  reflricticns ;  as  will  appear,  when  we 
come  to  treat  of  executory  devifes. 

But  in  this  fort  of  limitations,  (when  not  by  will,  or 
by  way  of  ufe)  if  the  term  of  years  is  fo  fhort,  as  to 
leave  a  common  pcfTibility  that  the  life  on  which  it  is  deter- 
minable .may  exceed  it,  there  fhould  be  a  prefent  veiled 
freehold  eftate  to  prevent  the  limitation  over  being  void, 
as  a  freehold  to  commence  in  futuro.  Indeed,  in  both  the 
cafes,  of  Napperv.  Sanders  and  Lord  Derby,  above  cited, 
a  preceding  freehold  being  limited  to  the  feoffor,  left  no 
room  for  this  objection.  But  the  cafe  above  cited,  as 
put  by  Lord  Hale,  ftands  independent  of  any  preceding 
freehold;  and  though  it  feerns  capable  of  being  fup- 
ported  upen  the  principle  of  a  preceding  freehold  arifing 
by  implication,  agreeable  to  the  cafes  *  of  Penhay  and 
Hurrel,  and  Pybus  v.  Mitford  cited  below,  yet  there 
feerns  to  be  no  fort  of  occaficn  for  fuch  refort.  Be- 
caufe  the  allowed  improbability  of  the  life's  ^exceeding 
the  term  of  years  determinable  thereon,  appears  fuffi- 

cient 
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cient  to  take  fuch  remainders,  as  thofe  in  Napper  v. 
Sanders  and  Lord  Derby  and  the  cafe  put  by  Hale,  out 
of  the  defcription  of  freeholds  to  commence  infuturo. 

It  is  generally  true,  that  in  the  cafe  of  a  limitation  (16) 
to  A.  for  '21  years,  if  he  mail  fo  long  live,  and*  after 
his  death  to  B.  in  fee,  the  remainder  to  B.  is  void,  as 
beim?  a  freehold  to  commenc:  in  fituro,  viz.  after  the  3  ReP-  1o- 
deceafe  of  A.,  no  freehold  having  been  limited  fo  as  to 
take  effect,  before  that  period.  Becaufe,  in  th's  cafe,  it 
is  very  poffible  that  the  period  limited  for  the  remainder 
to  take  effect  from,  viz.  the  deceafe  of  A.  may  not 
happen  till  after  the  determination  of  the  preceding 
eftate,  viz.  the  term  of  years;  in  which  event  the  re- 
mainder could  not  take  effect  at  all,  as  I  have  already 
obferved  in  a  preceding  page.  Its  taking  effect  is-  there-  vid.  p.  %/ 
fore  uncertain,  in  regard  of  this  poiTibiiity  of  the  pre- 
ceding eftate's  determining  before  the  event  happens, 
from  whence  the  remainder  is  to  commence;  and  mould 
it  take  effect  at  all,  it  muff  be  in  future ;  that  is,  -after 
the  event  is  decided  on  which  its  taking  effect  *  depends.  *  P.  26. 
Here,  then,  being  no  preceding  freehold  limited,  this 
remainder  (which-  muff  take  effect  at  fome  future  period, 
if  at  all)  is  ftrictiy  nothing  eKe  than  a  freehold  limited 
to  commence  infuturo. 

It  is  the  allowed  common  poflibility  of  the  life's  ex- 
ceeding the  term,  which  creates  fuch  a  contingency  in 
refpect  to  the  remainder's  taking  effect,  as  brings  that 
remainder  within  the  defcription  of  a  freehold  limited 
to  commence  infuturo,  and  confequently,  within  the  di-  (17) 
rect  application  of  the  rule  which  denies  any  effect  to 
limitations  of  that  kind. 

But  where  we  do  not  admit  fuch  a  degree  of  pofli- 
bility of  the  life's  exceeding  the  term,  as  is  fuppofed 
fufficient  to  create  a  contingency  in  the  remainder,  there, 
I  apprehend,  the  remainder  cannot  .fall  within  the  de- 
fcription of  a  freehold  to  commence  infuturo.  For 
when  we  fuppofe  the  remainder  to  be  vefled,  we  or 
confequence  admit  that  it  paffes  immediately,  fubject  to 
and  expect  on  the  preceding  term ;  for  otherwife  it 
cannot  be  vefled;  and  then  it  is  a  freehold  commenc- 
ing in  prasfenti,  and  not  in  fuiuro.  If  the  life  cannot 
exceed  the  term,  and  the  term  muff  determine  with 
the  life,  the  limiting  an  eflate  to  commence  from  the 
expiration  of  the  life,  is,  in  effect,  limiting  it  to  com- 
mence 
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*  P.  27.      mehce  from  *" the  determination  of  the  term;  in  which 

latter  mode  of  limitation  there  could  exift  no  doubt  of 
the  remainder's  paffmg  immediately  and  being  vefled. 
And  upon   thefe   principles  alone,  without  recurring  to 

Supra,  13.  any  other,  I  think  the  cafe  put,  and  diflinction  taken, 
by  C.  J.  Hale,  above   cited*  may  be  admitted  as  law. 

Penhayw.  But   here,  perhaps,    the  cafe  of  Penhay  and  Hurrell, 

may,  if  not  confidered  with  feme  degree  of  attention, 
(IS)"'  be  miflaken  as  an  authority  againfl  this  doctrine.  That 
cafe,  as  flared'  by  Vernon,  was  a  conveyance  by  A.  to 
the  ufe  of  truftees  for  70  years,  if  A.  mould  fo  long 
live,  remainder  to  truflees  for  3006  years,  and  from 
and  after  the  death  of.  A.  to  B.  his  fon  for  life>  with 
divers  remainders  over.  The  objection  was-,  that  the  li- 
mitation to  B.  together  with  the  remainders  over  were 
void,  being  an  eflate  of  freehold  to  commence  infuturo^ 
for  the  firft  freehold  eflate  was  limited  to  B.  which  was 
not  to  arife  until  the  death  of  A.  arid  no  efcate  for  life 
was  limited  to  A.  unlefs  an  eflate  for  life  mould  be  fup^- 
,  pofed  to  refult  back  to  him.  After  folemn  argument 
upon  the  point,  and  a  cafe  flated  to  the  judges,  it  was 
decreed,  that  an  eflate  for  life  refultedto  A.  which  fup- 
ported  the  limitation  over.     Now  the  qiieflion   may  be 

*  P.  28.      alked,  why,    if  the  doctrine  jufl  now   treated  *  of  had 

been  admitted,  there  could  be  any  occafion  to  recur  to 
that  of  refulting  ufes,  in  order  to  fupport  thefe  limi- 
tations over,  feeing  they  were  preceded  by  two  fuccef- 
five  terms  of  70  and  of  3000  years,  which  it  could  not 
be  fuppofed  the  life  of  A.  could  poffibly  exceed? 

In  anfwer  to  which  we  are  to  obferve,  it  is  very  true, 
that  in  this  cafe,  there  was  no  room  for  any  contin- 
gency in  the  limitation  to  B.  on  the  fcore  of  any  fup^- 
pofed  poffibility  of  ihe  preceding  eflates  determining  be-, 
fore  the  period  when  that  limitation  was  to  take  effect, 
(19)  'viz.  the  death  of  A. ;  it  was  therefore  not  to  any  fuck 
contingency,  that  this  limitation  owed  the  quality  of  a 
freehold  to  commence  in  futuro,  but  to  a  caufe  of  a  very 
different  nature.  The  truth  is,  this  limitation  to  B.  was 
not  properly  a  remainder,  becaufe  it  was  not  limited 
to  commence  or  take  effect  when  the  preceding  eflates 
/Were  to  determine;  there  was  a  preceding  term  of  3000 
years,  which  was  not  determinable  on  the  life  of  A.  at 
whofe  death  the  limitation  to  B.  was  to  take  effect;  and 
therefore  this  limitation  to  B.  which  was  to  take  effect 
'  without 
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without   regard  to,  and  at  a  period  different  from  the 
determination  of  the   preceding  eftates,  could  not  be  a     %  p 
remainder,  within  that  definition  of  a  remainder  *  which  videp'  7  & 
I  have  confidered  in  a  former  page.  8.  fupra. 

Now  if  this  limitation  to  B:  did  not  pafs  a  remainder 
expectant  on  the  preceding  eflates,  it  could  pafs  no  veil- 
ed interefl  previous  to  the  deceafe  of  A.  ;  for  the  pre- 
ceding limitations  left  no  interefl  or  eflate  which  could 
pafs  immediately,  but  by  way  of  remainder  expectant 
on  their  determination  ;  confequently*  the  limitation  to 
B.  palling  no  vefled  interefl  previous  to  the  deceafe  of 
A.  mufl  therefore  have  been  confidered  as  a  freehold* 
not  paffing  immediately  by  way  of  remainder,  as  in  the 
former  cafes,  but  to  commence  in  futuro,  viz.  after  the 
death  of  A.,  unlefs  a  preceding  freehold  during  the  life 
of  A.  had  refulted  to  fill  up  the  chafm,  and  prevent  any  (ao) 
interruption  or  abeyance  of  the  freehold,  by  connect- 
ing itfelf  with  the  limitation  to  B.  as  a  preceding  eflate 
with  a  remainder. 

Had  the  term  of  3000  years  been  made  determinable 
on  AS  life,  as  the   term   of  70   years  was,  this  cafe 
would  have  fallen  within  the  reafon  of  the  refolutions    Supra,  52> 
in  the  cafes  of  Napper  and  Sanders,  and  of  Lord  Derby  ;     I3" 
for  then  a^  Ah  death  mufl  have  determined  both  the 
terms ;  (and  there  could  be  no  fuppofed  poffibility  of  his 
life's  exceeding  them)    ail  eflate   to  commence    at  his 
death  would  have  *  been  the  fame  as  an  eflate  to  com-         P:  3°" 
mence   from   the   determination   of    thofe   terms,    and 
would  confequently  have  amounted  to  a  veiled  remain-  * 

der,  expeclant  on  thofe  terms. 

I  hope,  I  have  now  fuffieiently  explained  the  nature  of 
the  exceptions  I  have  been  treating  of;  and  fhall  there- 
fore pafs  to  thofe  cafes  which  are  to  be  excepted  from 
the  literal  extent  of  the  lafl  of  the  foregoing  defdrip- 
tioris.  Thefe  will  be  found  to  be  much  more  numerous j 
as  they  depend,  on  one  handj  en  a  general  rule  of  law 
refpe&ing  limitations  to  the  heirs  general  or  fpecial^ 
where  the  anceflor  takes  an  eftate  of  freehold  in  the 
fame  conveyance  ;  and  on  the  other,  upon  the  refpect 
which  is  paid  to  the  intent  of  a  teflator,  where  it  can  (21} 
be  plainly  collected  from  his  will,  that  he  vtfed  the 
words  heirs  of  the  body,  &c.  as  a  iefcriptio  perform. 

Upon  the  firfl  of  thefe   grounds  we   are   to  obferve,  4  r0h.  Abr; 
that  wherever  the  anceflor  takes  an  eflate  of  freehold,  4'7- 

Vol.  I,  G  or  *  Rep-  ,&4' 
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or  frank-tenement,  and  an  immediate  remainder  is 
thereon  limited  in  the  fame  conveyance  to  his  heirs,  or 
heirs  in  tail,  fuch  remainder  is  immediately  executed  in 
pofTeffion  in  the  anceftor  fo  taking  the  freehold,  arid 
1 1nft.  22.  b.  therefore  is  not  contingent  or  in  abeyance:  As  an  eftate 
for  life   to  A.  remainder  to  the  heirs  of  his  body ;  this 

*  P.  31  •  is  not  a  *  contingent  remainder  to  the  heir  of  the  body  of 
2  Roll.  Abr.  jm  but  an  immediate  eftate  tail  in  A.  So  like  wife, 
i  Rep.  104.      wherever  the  anceftor  by  any  gift  or  conveyance  takes 

an    eftate   of  freehold,    and   there  is  afterwards  in  the 

fame  gift  or  conveyance  a  limitation  to  his  right  heirs, 

or  heirs   in  tail,  after  feme  other  eftate  for  life  or  in 

tail  inferpofed  between  his  freehold  and  fuch  limitation 

to  his  heirs,  this  remainder  to   his~~/2<?/r/  vefts  in  the  an- 

•  ceftor  as  a  remainder,  and  fhall  not  be  in  contingency  or 

Brdo'fc,  Done,    abeyance.     As  a  Ieafe  for  life  with   divers  remainders 

&c.  pi.  11.       over,  remainder  to  the  right  heirs  of  firft  leffee_for  life, 

this   is   a  remainder  in  fee-vefted~in  the  firft  leffee  for 

life ;  and  after   his  death,    and  the  determination  of  the 

mean  remainders,  his  heir  mall  be  in  as  heir,  and  net  as 

Brook,     .        pnrchafer.1     So   where  land  sis   given  to  A.  for  life,  re- 

JNome,  phi,    maimer  to  B.  for  life,  remainder   to  the   heirs-male  of 

(22)         tiie  body  or  A.  who  has   two   fons,  the  eldeft  has  iflue 

a  daughter,  and   dies,  of.  and  B.  diej  the   ycungeft  fon  ' 

fhall  have   the  land  as  heir-male  ;  which  proves  that  he 

takes  by  defeent,  and  not  by  purchafe,  and  confequently 

p'lnfi-.  24,  b.     the    eftate-tail  vefted  in  the  father;  for  had  the  younger 

Vide  infra,       f^  f^es  ky  purchafe,  he  muft,  according  to  the   old 

do&rine^  have,  been  complete  heir-general    as  well    as 

heir-maie,  which  two  characters  could  not  be  united  in 

hffii  during  the  life  of  the  eldeft  fon's  daughter. 

*  P.  3?,.    -'  .  *  Rolle  indeed  takes  a    diftincfion,    by   faying,    that 

where   the  frank-tenement   is  fo  limited  to  the  anceftor, 

■  and  a  mediate  remainder  to  his  right  heirs,  that  all  the 

intermediate  eftates  between  that   and  the  limitation  to 

his  heirs,  as  well  as  his  own  eflate,  may  determine  dur- 

2  Roll.  ALr.      ing  his  life,:  in  that  cafe  the  limitation   to   Ins  heirs  is  in. 

"d-1  '  ,  •  abeyance  ;  becaufe  he  can  have  no  heir  to  take  the  re- 
mainder ;  as  if  a  feoffment  be  made  to  the  ufe  of  A. 
and  B.  during  their  joint  lives,  and,  after  the  death  of 
either  of  them,  to  the  ufe  of  C.  for  life^  remainder  to 
the  heirs  of  the  body  of  B.  this  remainder,  he  fays, 
does  not  attach  in  B.  but  is  in  abeyance  ;  becaufe  if  A. 
and  C  die  in  the  life- time  of  B.  the  eftate  to  B.  is  de- 
termined, \ 


DEFINED     AND     DISTINGUISHED. 

termined,  and  the  remainder  to  C.  ended,  and  yet  the 
remainder  to  the  heirs  of  B.  cannot  take  effe£t,  'becaufe         /'    \ 
he  cannot  have  an  heir  during  his  life.     And  fome  cafes 
have  been  put  arguendo  of  the  heir's  taking  by  purchafe, 
becaufe  of  the   impoffibility  of  the  remainder's   veiling 
and  uniting  v/ith  the  freehold  in  the  tefbtor  s  life-time  ;  Vide  Lit- 
as  of  a  limitation  to   A.  for   life,  remainder   to  B.  for     tp*  %^ ' 
life,  and  if  A.  dies  before  B.  then  to  the   right  heirs  of 
A.     Or  a  leafe  to  A.  and  B.  and   if  A.  dies,  living  B. 
the  remainder  to  the  heirs  of  A.     But  this   docfrine  is 
dire£Uy    contradicted    by   the    authority    of   lord    Coke,  lh  Infi:'  378- 
where  he  fays,  if  land  *  be  given  to  A.  and  B.  fo  long     #  p   ,,<* 
as  they  jointly  together  live,  the  remainder  to  the  right 
heirs  of  him  that  dieth  firft,  and  warrant   the  land  in 
forma  pradifl/i,  A.  dieth,  his  heir  Jhall  have  the  warranty  ; 
and  yet  the  remainder  veiled  not  during  the  life  of  A.s 
for  the  death  of  A.  mufl  precede  the  remainder;    and 
yet   mail '  the    heir    of   A.     have    the     land    by  defcent. 
And  confequently  it  operates  as  a  contingent  remainder 
in  A.  himfelf,  and  not  a  remainder  to  his  heirs  by  pur- 
chafe, although  it  cannot  poffibly  veji  in  the    life-time 
of  A. 

And  with  refpe£t.  to  the  diftin&ion  taken  by  Ralle,  I 
am  to  obferve  that  he  cites  no  authority  at  all  for  it ; 
and  I  find  it  Js  oppofed  by  two  authorities,  which  are 
exprefslv  to  the  contrary  :  The  firft  is  in  Perkins  ;  if  Perk-  £  337» 
lands  be  leafed  unto  A.  and  B.  for  the  life  of  C.  the 
remainder  unto  the  right  heirs  of  J.,  and  A.  takes  a  wife, 
and  C.  dieth  leaving  A.  and  B.}  and  A  dieth  leaving  B.f 
the  wife  of  A.  mall  be  endowed  ;  becaufe  that  ceflui 
que' vie  (C)  dieth,  living  A.  the  hufband,  fo  as  the  free- 
hold and  inheritance  are.  joined,  in-  the  hufband  during 
the  coverture.  Here  we  fee  the  freehold  was  limited  to' 
A-  only  during  the  life  of  C,  fo  that  it  very  probably 
might  (and  as  the  cafe  is  put,  did)  determine  before  the 
death  of  A.,  but  notwithstanding  he  could  have  no  heir 
at  the  time  when  his  freehold  fo  determined  by  %  the  *  po  *.* 
death  of  C,  yet  the  freehold  and  inheritance,  it  feems, 
became  united  in  him  at  the  death  of  C.  confequently 
the  remainder  to  his  right  heirs  was  completely  executed 
in  himfelf  by  the  death  of  C.  and  therefore  that  limi- 
tation mufl  have  been  a  vefted  remainder  in  its  creation  % 
for  had  it  been  a  contingent  eftate  to  the  heir  of  A. 
C  2  the 
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the  inheritance   could  never  have  been  executed  or  veil- 
ed in  A. 
i  Keb  888  Confonant    to  this   is    the    Other   cafe,   which    is    in 

Men-el  v.  Keble :     an     eftate    was    limited    to   hufband   and   wife 

Rumfey.  during  their  joint  lives ;    and  after  the  deceafe  of  either 

SiUerf.'  247.'      °**  them,   remainder   to   the   heirs  of  the   body  of  the 
wife    begotten   by  the   hufband,  remainder  to  the  wife 
for  life.     Upon  a  difpute  between  the  children  and  the 
;  wife,  after  the  death  of  the  hufband,   whether  this  was 

an  eftate-tail  in  the  wife,  or  a  contingent  remainder 
in  the  children  ;  Keeling  conceived  it  an  eftate-tail,  exe- 
cuted fub  mo  do,  not  prefently,  by  feverance  of  the  join- 
ture, as  it  would  be  by  a  feveral  conveyance,  but  upon 
the-  death  .of  him  whofe  life  kept  the  eftates  afunder, 
they  were  united  and  executed ;  and  the  court  agreed 
there  Was  no  contingency  either  in  the  eftate  or  perfon, 
and  that  an  eftate  to  a  woman  durante  viduitate,  remain- 
der to  the  heirs  of  her  body,  is  an  eftate- tail  in  the 
woman.  In  this  cafe  Iikewife,  we  obferve,  that  the 
freehold  which  the  wife  took  by  the  *  limitation  was 
only  for  the  joint  lives  of  herfelf  and  hufband,  and  con- 
sequently muft  determine  in  her  life-time,  if  her  hufband 
Ihould  die  before  her ;  and  then  me  could  have  no  heir 
of  her  body  when  it  determined:'  the  cafe  actually  fo 
happened ;  yet  we  find  it  was  adjudged  an  eftate-tail  in 
the  wife.  The  like  obfervation  may  be  made  as  to.  an 
eftate  to  a  woman  durante  vidiiitate,  remainder  to  the 
heirs  of  her  body :  her  freehold  may  determine  before 
fhe  may  have  any  heir  of  her  body  ;  neverthelefs  the 
court  held  fuch  a  limitation  to  be  an  eftate-tail.  In  the 
cafe  put  by  Rolle,  there  is  an  intermediate  .remainder  to 
G.  for  life  ;  but  the  only  difference  to  be  inferred  on 
that'  account  (if  we  reafon  by  analogy  to  the  cafes 
where  the  anceftor  takes  his  freehold  for  his  own  life,) 
is,  that  the  limitation  attaches  in  the  anceftor  as  a 
1  remainder,  inftead  of  being  executed  in  pofleflion,-  as 
'A  it  Was    in    the  latter    cafes  which  I  have   cited.     And. 

fates  76.  "  Brooke  fpeaking  of  the  opinion,  that  if  land  be  given 
to  A,  B.  pur  autre  vie,  the  remainder  to  the  heirs  of  his 
body  begotten,  he  fhail  have  only  a  term  a" autre  pie  du- 
ring the  life  of  ceflulque  vie,  fays,  iamen  dicitur  quod  non 

Indeed  the  cafes  where  the  freehold,  though  it  may 
determine  in  the  anceftor's  life  time,  is  not  conftrained 

to 
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*  to  do  fo,  feem  in  fome  meafure  referable  to  the  principle         *  •  3^° ' 
reforted  to   by  Brooke  in  the  common  cafe  of  a  ieafe  to 
one  for  life,  with  divers  remainders  ove,  remainder  to 
the  right  heirs  of  firft  tenant  for  life  ;  where  he  fays,    ^Remainder, 
"  that  if  all  die,  the  heir  fliall  be  in  as  heir>  for  by  pojfivi-   (pi.  76) 
lity  his  father  might  have  had  the  pojfejpm.     By  which 
we    mull    under    ftand   the     poflefTion    unfevered   from 
the  limitation  to  his  heirs ;  for  the    poffefTion  fo  fevered 
he   had  before;    and  in  this  fenfe  of  the   principle,  it 
feems  by  no  means  foreign  to  the  cafe  of  a  freehold, 
which,  though  it  may  determine  in   the  anceftor's  life, 
may  alfo  he  commenfurate  with  it,  and  eventually  con- 
tinue unfevered    from  the   inheritance.     The  principle 
referred  to  by  Brooke  is  recognized  in  what  is  faid  in 
Shelley's  cafe,  that  if  the  heir  is  to  take  any  thing  which   »  Co.  Rep. 
might  have  vefted  in  the  anceftor,  the  heir  fliall  be  in  by  9    a* 
defcent.     And  fo,  where  an  eftate  is  to  arife  to  the  an-  vide  '  Co- 
ceftor  and  his  heirs  on  a  condition  precedent ;    the  per-  9gW  Co', 
formance  of  it  after  the  anceftor's  deceafe  (in  whom   no  Rep.  7<y.  a. 
eftate  at  all  therefore  vefted),  will  intitie  his  heir  as  by  J?uk-  pent* 
defcent.     To  which  we  may  add,  the  rule  refpecting  the 
tranfmijfible  quality  of  contingent  remainders,  or  execu-  vide  infra 
tory  devifes,  to  the  reprefentatives  of  the  anceftor  dying  p'  %      444* 
before  the  eftate  vefts.     And  the  cafe  cited  by  lord  Coke,  Co.  Lit.  378. 
of  the  leafe  to  two  for  their  joint  lives,  remainder  to  fupra  23. 
the  right  heirs  of  the  *  one  who  dies  firft,  eflablifh.es     "*"  P.  37- 
the  union  of  the  two  limitations,  notwithstanding  the  con- 
tingency of  the  latter,  and   its  abfolute   itnpoffibility  of 
vefting  in  the  anceftor.     Thefe  grounds,  in  conjunction 
with   the  cafes    I   have   referred  to,  upon  the  quefticn 
arifjng  on  the  determinable  (late  of  the  freehold  in  the 
anceftor's  life-time,    feem   to   overweigh   the   authority 
in  Ralle,  and  warrant  the  rule  in  Shelley's  cafe,  to  the 
whole  extent  of  its  general  terms. 

Upon  the  whole  therefore,  the  better  conclufion 
feems  to  be,  that  the  poffibility  of  the  freehold's 
determining  in  the  life  of  the  anceftor  who  takes  it, 
does  not  keep  the  fubfequent  limitation  to  his  heirs  from 
attaching  in  himfelf ;  and  that  we  may  conftder  it  as  a 
general  rule,  that  whenfoever  the  anceftor  takes  any 
eftate  of  freehold,  whether  it  be  or  be  not  fuch  as  may 
rmine  in  his  life-time,  and  there  is  afterwards,  in 
the  fame  conveyance,  an  unconditional  limitation  to  his 
rig;.,:  heirs  in  tail  (either  immediately,  without  the  in- 
tervention, 
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tervention  of  any  mean  eftate  of  freehold,  between  his 
freehold  and  the  fubfequent  limitation  to  his  heirs,  or 
mediately,  that  is,  with  the  interpofition  of  fome  fuch 
mean  eftate)  there  fuch  fubfequent  limitation  to  heirs, 
or  heirs  in  tail,  vefts  immediately  in  the  anceftor,  and 
'•  3°*  Joes  not*  remain  in  contingency  pr  abeyance;  with 
>2  '  this  diftin£tion,  that  where  fuch  fubfequent  limitation  is 

immediate,  it  then  becomes  executed  in  the  anceflor, 
forming,  by  its  union  with  his  particular  freehold,  one 
eftate  of  inheritance  in  pcffeftion ;  but  where  fuch  limi- 
tation is  mediate,  it  is  then  a  remainder  vefted  in  the 
anceftor  who  takes  the  freehold,  not  to  be  executed  in 
poiTemon'till  the  determination  of  the  preceding  mean 
•eftates.— -As  if  there  be  an  eftate  to  A.  for  his  life,  or 
during  the  life  of  C.  or  any  other  fole  eftate  of  free- 
hold, remainder  to  the  heirs  of  the  body  of  A.  this  is 
an  eftate  tail  executed  in  poffeftion  in  A.  ;  but  if 
there  be  an  eftate  to  A.  for  his  life,  or  during  the  life 
of  C.  or  any  other  eftate  of  freehold,  remainder  to  B. 
for  life,  remainder  to  the  heirs  of  the  body  of  A. 
this  is  only  a  prefent  freehold  in  A.  with  a  vefted  re- 
mainder to  him  in  tail,  to  take  effect  in  pcffeflion  after 
the  determination  of  B.\  eftate. 

':  And  where  the  fubfequent  limitation  to  the  heirs,  or 
to  the  heirs  of  the  body  of  any  anceftor  taking  the  pre- 
ceding freehold,  is  contingent,  according  to  the  above 
cited  cafe,  of  the  gift  to  two  for  their  joint  lives,  re- 
mainder to  the  heirs  of  the  one  dying  firft.  As  the  heir 
ftiil  takes  by  defcent,  it  feerhs  to  follow,  that  if  the 
*  P°  39°  contingency  on  which  the  vefting  *  is.  to  depend  happen 
in  the  life-time'  of  the  anceftor,  the  remainder  in  tail 
will  then  veft  in  him ;  andthat  in  cafe  of  its  not  fo  hap- 
penings ftill  it  attaches  in  him  as  a  contingent  remainder, 
which  his  heir  can  only  take  by  defcent. 
-  And  upon  the  fame  principle,  a  Hmitation  to  huiband 
and  wife  for  their  lives  fuccefllvely,  remainder  to  the 
.heirs  of  the  body  of  the  one  dying  firft,  operates  as  a 
contingent  ■  remainder  in  tail,  •■  barrable  even  by  fine, 
vide  10  Co.  though  fupnorted'. 'by  a  truft,.  becaufe  fines  of  land  in 
Rep.  30..  :  any  wi/T7$mIed  to  the  perfons  levying  them,  are  a  bar 
to  the  iftii$|)y  ftat.  32  H.  8.  And  accordingly  a  limita- 
tion of  ■  tha#fr  nature' has,  in  afettlement  of  cuftomary 
eftates,  been  held  to  put  the  eftate  in  the  power  of  the 
Vide  High-       -parents  in   a  cafe   hereafter  to   be  noticed  ;  and  which 

way  v.  Ban--        *  r     - 

ner .infra,  66.       \:    :-.:  ,     ■,     '       -.- -    •    •        ,    ■  ferves 
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ferves  to  confirm  the  doctrine  in  the  cafe  put  by  lord 
Coke,  that  the  impoflibility  of  the  limitation  to  the 
heirs,  kSc.  veiling  in  the  life-time  of  the  anccftcr,  is  no 
©bflacle  to  its  attaching  as  a  contingent  remainder  in 
him. 

Here  it  is  to  be  obferved,  that  cafes,  may  arife, 
where  the  eflate  of  freehold  limited  to  the  anceilor 
may  be  fo  limited  to  him,  in  trufl  for  feme  other  per-  (2y) 
fori,  or  as  a  fecurity  for  fome  charge,  or  to  anfwer  feme 
other  particular  *  p-urpofe,  and  no  ufufrufiuary  benefit  be  *  P.  40. 
intended  -to  the  anceflor  by  fuch  limitation.  As  a  li- 
mitation to  the  life  of  A.  during  the  life  of  B.  in  trufl 
for  B.  or  to  pay  her  the  rents  and  profits  during  her 
life,  remainder  to  the  ufe  of  the  heirs  of  the  body  of  A. ; 
and  fome  other  cafes  which  might  be  put,  and  which, 
tho'  I  don't  recollect  to  have  met  with  in  our  books, 
■have  occafionally  occurred  to  me  in  the  courfe  of  prac- 
tice. Now  thefe  are  cafes  which,  I  don't  fee,  how  we 
are.  to  confider  as  falling  within  the  extent  or  appli- 
cation of  the  rule  I  have  been  treating  of;  becaufe  it 
feems  abfurd  and  inconfiftent  with  any  poflible  rule  of 
law  or  common  fenfe,  to  create  or  raife  an  eflate  - 
tail  to  a  man  upon  the  ground  of  a  limitation  (viz. 
the  freehold  limited  in  trufl)  by  which  no  beneficial  in- 
tereft  at  all  was  intended  him. 

When  there  is  a  joint  limitation  of  the  freehold  to 
feveral,    followed  by  a  joint  limitation  of    the  inheri- 
tance in  fee-fimple  to  them,  as  an  eflate  to  A.  and  B. 
or  for  their  lives,    or  in  tail,    and  afterwards  to  their.  Vide  1  in  ft-; 
heirs,    fo  that  both  limitations  are  of  the  fame  quality,  l83^.  184. 
that  is  both  join,  it  feems  the  fee' veils  in  them  jointly. 
And  fo  if   the  limitation  of  the  freehold  be  to  baron 
and  feme  jointly,  remainder  to  the  heirs  of  their  bodies,  it  Brook  E^ate- 
is  an  eflate  tail  executed  in  them,  as  they  are  capable  of  pi.  75. 
ifTue,  to  *  whom   fuch  joint   inheritance  can  dtefcend.  *  P.  ai. 
But  if  the  limitation  of  the  freehold  be  not  joint,  but 
fucefftvely,  as  to   one  for  life,  remainder  to  the    other  !  Lev-  3<*- 
for  life,  remainder  to  the  heirs  of  their  bodies;    there  it  Stephens*-. 
feems  the  ultimate  limitation   is  not  executed  in  poffef-  Bretridge. 
f^on,  but  gives  them  a  joint  remainder  in  tail.     And  if 
the  limitation'of  the  inheritance  be  to   feveral  men,  or 
to  feveral  women  in  tail,-  inflead  of  fee-fimple,  though 
the  freehold  be  to  them  jointly,  they  take  feveral  eilates  1  Irft.  i8z~- 
of  inheritance;    becaufe  they  cannot  have  UTue  between  '  4' 

or 
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i  Inft.  i8z. 
%. 

a  Co.  Rep. 
€i.  a. 
Cro.  Eliz. 
470. 

Py.  9.  pi.  1*. 
Hery.  f.  334- 
337.  and 
Merrel  i>. 
Rum  fey,  fu- 
pra,  fol.  24. 
"  *  P.  4-2. 


3  Co.  Rep.  5. 
Moor,  2, 10. 
Owea's  Cafe. 

Ring  v.  Ed- 
wards, Cro, 
Car.  320. 


(28) 


1 1  Rep.  80. 

Lewis ' 

Bowles's 

Cafe. 

:  *  P;  43. 


or  among  them  as  a  man  and  woman  may.  And  the 
feme  rule  extends  to  other  cafes,  where  the  relative  fitu- 
ations  of  the"  grantees,  renders  the  poffibility  of  iffue  be- 
tween or  among  them  more  remote,  than  what  is  term- 
ed a  fimple  or  common  pofiibility,  or  eife  is  inconfiflent 
with  the  laws  of  marriage. 

If  the  particular  eflate  be  to  A.  and  B.  for  their  lives, 
and  after  their  deaths  to  the  heirs  of  B.;  or  to  hufband 
and  wife,  and  the  heirs  of  the  body  of  the  hufband ;  or 
to  two  men,  and  the  heirs  of  their  two  bodies,  or  the' 
heirs  of  the  body  of  one  of  them.  The  eflates  in  tail 
or  in  fee  are  faid  to  be  executed  fnb  modo ;  that  is  to  fome 
purpofes,  though  not  to  all.  For  though  they  are  fo 
far  executed  in,  or  blended  with  the  pofTefTion,  as  not 
to  be  grantable  away  from  or  without  the  freehold  * 
by  way  of  remainder ;  yet  they  are  not  fo  executed  in 
pefiellion  as  to  fever  the  jointure,  or  intitle  the  wife  of 
jthe  perfon  fo  taking  the  inheritance  to  dower ;  and  in 
the  faid  cafe  of  a  limitation  to  hufband  and  wife,  and 
the  heirs  of  the  body  of  the  hufband,  his  wife  having 
a  joint  eflate  of  freehold  with  him,  and  there  being  no 
moieties  between  them,  a  recovery  againfr.  him  with 
fingle  voucher  will  not  bar  the  jflue  or  remainder; 
though  his  eflate  tail  has  been  held  to  be  fo  executed 
in  poiTefSon,  that  his  feoffment  was  a  difcontinuance. 

The  general  rule  of  law,  refpe&ing  the  fubfequent 
limitation  to  the  heirs  of  the  body,  &c.  vefling  in  the 
aneeflor,  where  he  takes  a  preceding  freehold  by  the 
fame  conveyance,  dees  not  operate  fo  as  absolutely  to 
merge  the  particular  eflate  of  freehold,  where  the  li- 
mitations intervening  between  the  preceding  freehold, 
and  fuch  fubfequent  limitation  to  the  heirs,  &c.  are  con- 
tingent ;  becaufe  that  would  deflroy  fuch  intervening  li- 
mitations ;  but  the  two  limitations  are  unjted  and  exe- 
cuted in  the  aneeflor,  only  until  fuch  time  as  the  inter- 
vening limitations  become  vefled ;  and  then  open  and 
become  feparated,  in  .order  to  admit  fuch  intervening 
limitations  as  they  arife.  Thus,  where  there  was  a  li- 
mitation to  baron  and  -feme  for  their  lives,  remainder  to 
the  ftrfi  and  other  fons  of  the  *  marriage  fucceffively 
in  tail,  remainder  to  the  heirs-male  of  the  bodies  of  the 
baron  and  feme ;  the  court  refolved  that  it  was  an  eflate- 
tail  executed  in 'the  baron  and  feme,  fub  modo ;  that  is, 
fo  as  not  to  merge  the  eflates  for  life  abfoiutely,  but 

executed 
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executed  only  till  the  birth  of  the  firft  fon  ;  and  that 
then  the  eftates  fhould  become  divided  by  operation  of 
law,  and  the  baron  and  feme  become  tenants  for  their 
lives,  with  remainder  to  their  firft  and  other  fons,  re- 
mainder to  baron  and  feme  in  tail. 

In  this  laft  cafe,  we  obferve,  that  the  limtation  of 
the  freehold  was  &  joint  limitation  to  hufband  and  wife ;  and 
the  fubfequent  limitation  to  the  heirs  of  their  bodies  became 
united  to  it,  and  quodam  modo  executed  in  them  jointly  ; 
becaufe  that  fubfequent  limitation  was  of  the  fame  qua- 
lity with  the  firft,  that  is,  a  joint  limitation.  Juft  as 
the  above  noticed  cafe  of  a  limitation  to  baron  and 
feme  for  their  lives  and  the  life  of  the  furvivor  of  Vide  Roe  v. 
them,  and  afterwards  to  the  heirs  of  their  bodies,  is  ^  ^'.^ 
an  eftate-tail  executed  in  them  ;  both  limitations  being 
joint,  and  therefore  effentially  different  from   the  cafe  „ 

i  •       i-  .  r       i-r  .j  Supra,  27. 

where  the  limitation  was  to  baron  tor  lire,  remainder  to 
wife  for  life,    remainder  to  the   heirs  of  their  bodies ;       (29) 
in  which  the  limitation  to  their  heirs  being  a  joint  limi- 
tation to  them,  did  not  correfpond  with  the  quality  of 
their  eftates  for  life,  which  *  were  diftin£t  and  fuccef-    *  P.  44. 
five,  and  confequently  gave  them  feveral  eftates  for  life,  Vlle  Stone 

.  7       .    .  ^  ,     ,   J   ?  .,  *  i>.  Sutton, 

with  a  joint  remainder  in  tail.  infraj  p>44 

If  there  be  a  limitation  to  the  feme  for  life,  remain-  a  Roll  Abr 
der  to  the  heirs  of   the  body   of  baron  and  feme,  this  p.  417.  h. 
is  no  remainder  in  the  feme,  for  the  freehold  is  limited  P1-  *>  2- 
to  her  alone  ;  and  as  the  perfon  who  is  to  take   in  re-  t  Leon!  ioa, 
mainder  muft  be  heir  of  both  their  bodies,  if  the  feme 
mould  die  before  the  baron,  there  can  be  no  one  to  an- 
fwer  that  defcription  when  the  particular  eftate  determines, 
becaufe  the  baron  cannot  have  a,n  heir  during  his  life, 
nor  could  it  be  involved   or  flow  into  the  limitation  to 
the  feme  herfelf,  as  not  being  confined  to  her  own  heirs ; 
therefore   the  remainder  is    in  contingency.     And   the  vide  Lame  •»,. 
fame  doctrine  prevailed  in  two  other  cafes,  that  I  fhall  £annel» a,ld 

,  r        *  .  *V."  '"'-'■,"    ,\  .  .  •      Frogmortoa 

take   occaiion  to   cite  more  particularly  by  and  by,  in  w.  wharrey, 
"which  it  was  held,  that  a   fimilar  limitation  was  a  eon-  'nfra?  46, 47- 
tingent  remainder  to  the  heirs  of  both  the  bodies  of  huf- 
band and  wife. 

So  in  the  cafe  of  Goffage  v.  Taylor,  where  an  eftate  Stiles's  Rep, 
for  life  was  limited  (but  J)/  and  confider  the  cafe)  to  ^Taylor!^ 
S.  wife  of  L.  remainder  to  the  heirs  to  be  begotten  up-  videYelv. 
on  the  body  of  S.  by  L.  her  hufband,  no  eftate'  being  13I- 
previously  limited  to  the  hufband  himfelf;  it  was  held        U°) 

.that 
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*  P.  45.      that  the  word  heirs  related  to  both  their  *  bodies,-  and 

confequently  did  not  create  an  eftate-tail  in  S. 

We  are  to  diftinguifh  between  cafes  of  the  laft  men- 
tioned clafs,  and  thofe  above  noticed,  where  the  limita- 
tion  to  the  heirs,  &c.    is  held  to  veft,  notwithftanding 
the  anceftor's  freehold  may  determine  in  his  life-time  : 
the   limitation   there  is  to    the  heirs  of  the   body,  of  the. 
-  anceftor  only,  but  here  it  is  to  the  heirs  of  the  body  of 
the  anceftor  and  of  her  baron ;  and  though  every  perfon 
t  .      may  fo  far  be  fuppofed  to  carry   his   own  heirs,  i£c.  in 

aa  b.  '  "  himfelf  during  his  life,  as  that  a  limitation  to  them 
where  he  takes  a  preceding  freehold  may  veft  in  him- 
felf; yet  no  perfon  can  be  fuppofed  to  include  in  himfelf 
the  heirs,  &c.  of  himfelf  and  fomebody  elfe. 

The  reference  of  the  word  heirs,  in  the  laft  noticed 

cafe  to  the   bodies  of  both  the  hufband  and  wife,  cor- 

Denn  <6,  refponds  with   the    decifion  in  a  Very  late  cafe  ;  where 

Giiiott,  7  upon  a  marriage  the  hufband  covenanted  to  ftand  feifed 

Ead.  Rep.        of  lands  to  the  ufe  of  himfelf  and  his  intended  wife  for 

43' -  their  lives,  and  the  life  of  the  longer    liver,  remainder 

,  to  the   ufe  of  the   heirs  o  n  the  body  of  his  /aid  intended 

wife  by  him   lawfully  to  be  begotten,    remainder  to    the 

ufe  of  his  own  right   heirs.     The   hufband  having  fur- 

*  P.  46.     vived  the   wife,  levied  a  fine  of  the  lands ;  and  after  * 

his  deceafe,  a  queftion  arofe  upon  the  operation  of  this 
fine  ;  which  depended  on  the  point,  whether  the  words 
to  the  ufe  of  the  heirs  o  N  the  body  of  the  wife  by  the  huf- 
band to  be  begotten,  gave  an  eftate-tail  only  to  the  wife, 
or  a  joint  eftate-tail  to  both.  And  it  was  decided,  that 
the  limitation  gave  an  eftate-tail  to  both  ;  upon  the  au- 
thority of  the  laft  -above  cited  cafe,  and  others  here- 

Co.  Lit.  26.  after  noticed,  as  well  as  of  the  cafe  cited  by  lord  Coke, 
from  3  Ed.  3.  c.  32.  where,  upon  a  gift  to  J.  and  M. 
uxori  ejus  et  haredibus  quos  idem  J.   de  corpore  ipfius  M. 

Vide  Co.  Lit.  procrearet,  it  was  adjudged  an  eftate-tail  in  both,  becaufe 
the  eftate  was  equally  intailed  to  the  heirs  of  the  baron 
as  to  the  heirs  of  the  wife. 

We  may  obferve,  that"  in  the  two  laft  cafes  the  heirs 
were  not  exprefied  to  be  of  the  body  of  either  parent ; 
but  heirs  upon  or  on  the  body  of  the  one  by  the  other, 
and  therefore  applied  equally  to  them  both.  And  how- 
ever light  or  frivolous  the  diftinclion  in  thefe  cafes  be- 
'tween  the  word"  of,  and  the  words  on  or  by  may  now 
appear  j    yet  it  having,  originally,  upon   principles  now 

obfolete. 


%6. 


DEFINED     AND     DISTINGUISHED. 

obfolete,  obtained  ground  injudicial  decifions,  the  court 

held   themfelves    bound  to  obferve   it    in    the  cafe  Lift 

noticed.     The   fame  diftin&ion  was   particularly  relied  r)cp5  i.  Bon- 

on  in  a  cafe  there  referred  to  ;   where,  upon  a  feoffment  ham,  Yelv. 

to  the   ufe   of  R.  and  his  wife  for  ther  lives,  remainder  '3I' 

to  the  ufe  of  the  firft,  *  fecond,  and  third  fon  of  the    *  p.  ,  ^> 

body  of  the  wife,  and  afterwards  to   the   heirs   of  the 

body  of  the   wife  by  R.    to    be    begotten,  it   was  held 

that  the  inheritance  was  only  in  the  wife  ;    becaufe  the  and  v!de  Lit 

word  heirs,  which  made  the  inheritance,    was  annexed  fee.  26, 17, 

only  to   the  body  of  the  wife  ;    but  that  if  it  had  been  y^de  Har^ 

to  the  heirs,  which  the  hujhand  Jboulck  beget  on  the  body  o/"note  3.  Co. 

the   wife,    it   would   have    been   an   eftate-tail  in  them  Lit- %6-  *><• 

both. 

In  the  cafe  of  a  limitation  to  A.  for  life,  the  remain-  a  Rol.  Abr. 
der  to  the  right  heirs  of  him  and  of  B.  (B.  being  alive  41 7- P1-6* 
at  the  time)  it  was  thought  to  be-  executed  for  a 
moiety  ;  for  that  if  A.  had  not  had  a  particular  eftate 
limited  to  him,  his  right  heir,  and  the  heir  of  B.  would 
have  had  it  common ;  and  he  fhould  not  have  the  whole, 
on  account  of  the  other  not  being  capable,  as  it  was  not 
limited  to  him. 

But  here  we  are  to  notice  a  diftinction,  between  a 
limitation  to  the  right  heirs  of  hujband  and  wife,  who 
may  have  a  common  heir  between  them ;  and  one  to 
the  right  heirs  of  two  other  perfons. 

Thus  in  the  cafe  of  a  devife,    in  remainder,  to  the  Roe 
right  heirs  of  W.  and  M.  his  wife  for  ever,    without  Quartley, 
any  antecedent    eftate   to  either  of  them.      The   wife  '  Durnf- and 
died,  leaving  a  daughter  by  W. ;  he  married  again,  and  £ 
left  a  daughter  *  by  his  fecond  wife  ;  and  upon  a  dif-    *  p.  48. 
pute  between  the  two  daughters,  it  was  argued  that  the 
defcription  of  right  heirs  of  W.  and  his  wife  muft  either 
mean   the    heirs  of  the  furvivor,  or  give    the   eftate    in  ' 

moieties  between  the  heirs  of -each.  But  the  court  held  Vide  infra 
the  devife  to  operate  in  the  fame  manner  as  if  it  had  %^- 
been  the  right  heir  of  the  body  of  W.  and  M.  That  it 
was  to  be  collefited  from  Co.  Lit.  187.  that  a  grant  to 
hujband  and  wife  was  not  confidered  in  the  fame  light 
as  a  grant  to  other  perfons ;  for  that  if  a  joint  eftate  be 
made  to  the  hufband  and  wife,  and  a  third  perfon,  the 
huiband  and  wife  have  but  one  moiety  ;  and  the  third 
perfon  will  have  as  much  as  them  both ;  becaufe  the 
hufband  and  wife  are  but  one  perfon  inlaw..  If  then 
■r  ■      '  '   "      '  .,       they 
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they  were  but  one  perfon  by  reafon  of  the  relation  they 
flood  in,  a  limitation  to  their  heirs,  without  any  prior 
limitation  to  themfelves,  muft  naturally  mean  heirs  to 
them  both,  according  to  that  relation,  which  could  only 
be  children  of  them  both. 

A  limitation  to  a  ivoman  and  the  heirs  of  her  late  huf- 
band  (then  dead)  on  her  body  begotten,  was  adjudged  to 
give  her  no  more  than  an  eftate  for  life.  And  it  was 
held  that  a  fee-tail  veiled  in  her  fon  by  her  late  hufband; 
and  that  on  his  death,  without  iffue,  it  defcended  on  his 
fitter  (daughter  *  of  the  fame  parents)  as  heir  of  the 
body  of  her  father,  per  farmam  doni. 

It  feems  immaterial,  with  refpe6t  to  the  operation  of 
the  general  rule  refpe&ing  the  limitation  to  the  heirs, 
&c.  attaching  in  the  anceftor,  whether  the  anceftor  takes 
the  freehold  by  exprefs  limitation  or  by  implication  ;  in 
either  cafe  the.  fubfequent  remainder  .to  the  heirs  of 
his  body,  &c.  equally  unites  with  it.  As  in  a  cafe  of 
frequent  reference,  where  A.  feifed  in  fee,  covenanted 
to  fland  feifed  to  the  ufe  of  his  heirs-male  begotten  or  to  be 
begotten,  on  the  body  of  his  fcond  wife  \  it  was,  upon  the 
principle  laid  down  by  lord  Coke,  1  Infl.  23.  a.  that  Jo 
much  of  the  ufe  as  the  owner  of  the  land  does  not  difpofe  of, 
remains  with  him,  held,  by  Hale  C-  J.  and  two  other 
judges,,  that  A.  took  an  eftate  for  his  own  life  by  im- 
plication ;  the  ufe  during  his  life  being  undifpofed  of. 
And  it  was  held,  that  the  fubfequent  limitation  to  his 
heirs-male,  &c.  was  executed  on  the  eftate  for  life  which 
he  had  by  implication,  and  created  an  eftate-tail  in  A. 

In  Pibus  v.  Mitford  there  was  no  limitation  of  the 
ufe  during  the  covenantor's  life.  But  there  have  been 
cafes  containing  an  exprefs  limitation  of  the  immediate 
ufe.  And  where  it  has  been  limited  away  for  years  only, 
*  and  no  ufe  limited  of  the  frehold  till  the  grantor's 
death,  the  ufe  of  the  freehold,  as  undifpofed  of  till  that 
period,  feemed  to  fall  within  the  doctrine  of  refulting 
interefls.  And  accordingly  in  the  cafe  of  Penhay  v. 
Hurrell,  cited  in  a  former  page,  Lord  Keeper,  after 
much  confi deration,  and  a  cafe  ftated  to  the  Judges, 
gave  his  opinion,  that  A.  had  an  eftate  for  life  by  im- 
plication; and  fo  all  the  limitations  over  •  were  good, 
there  being  a  freehold  to  fupport  them.  Which  deter- 
mination appears  to  have  proceeded  upon  the  ftrength 
of  lo-;d  Cckis  opinion,   1  Infl.  23.  a.  and  the-  concurrent 

authority 
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authority   of  Lord  Chief  Juflice  Hale's  opinion,  in  the 

cafe  of  Pibus  v.  Mitford  before  cited,  that  as  well   in  a 

fine  or  feoffment,  as  in  a  covenant  to  fland  feifed  to  fupra.P'  30> 

ufes,   fo  much  of  the  ufe  as  a  man  does  not  limit  away 

remains  in  him. 

In  a  fubl'equent  cafe  where  the  ufe  was  limited  to  the  Adams  w. 
grantor  himfelf  for  99  years,  remainder  to  the  ufe  of  Sa™ge, 
the  truftees  for   25  years,  remainder  to  (the  ufe  of)  the  %       '   79* 
heirs  male  of  his  own  body,  remainder  to  his  own  right 
heirs.     The  court  held  the   limitation  to   the  heirs-male  Dye/iM. 
of  the  body  to  be  void,  becaufe  there  was  no  preceding  in  margin, 
freehold   limited  to  fupport  it,  and  that  it  mould  not   be 
implied  contrary  to '  the  intent  of  the  conveyance  ;    that     ^ 
there   the  eftate  took  effect  by  tranfmutation  *  of  pof-  $1' 

feffion  out  of  the  feifm.  of  the  truftees^  and  not  like 
Fenwick  (fhould  be  Pibus)  and  Mi  fjord's  cafe,  where  the 
owner  covenanted  to  fiand  feifed  to  the  ufe  of  the  heirs 
of  his  body  ;  and  Powel  Juflice  held  that  even  in  that 
cafe,  if  there  had  been  an  exprefs  eft  ate  limited  to  the 
covenantor,  it  had  been  different. 

And  fo  where  A.  by  marriage  fettlement   conveyed  Rawjcy  v  1 
certain  lands  to  the  ufe  of  himfelf  for  99  years,  if  he  Holland, 
fo  long  lived,  and  after  to   the  ufe   of  truftees  for  200  Vin*  v-  22* 
years,  remainder  to  the  ufe  of  the  heirs-male  of  his  own  \[  „  ° 
-body,  remainder  to  his   own  right  heirs.     Upon  a  cafe  1  Eq.  Abr, 
referred   to  the    Judges    of  C.  B.    from  the    Court   of  753* 
Chancery,  they  held  the   limitation  to   the  heirs-male  of 
the  body  of  A.  void,  no  freehold  being  limited   to  any 
perfon  precedent   to  that  eftate  ;  and  that  no  eftate  of 
freehold  could  refult  to  A.  for  his  life  by  implication,  be- 
caufe  another  eftate,  viz.  for  99  years  if  £ffc.  was  ex- 
prefsly  limited^  to   him,    which    would    be   inconfiftent 
with  a  freehold  by  implication. 

.  And  where  the  ufe  was  esprefsly  limited  away  during 
the  life  of  the  grantor  inftead  of  for  years  only,it  has  been 
held,  that  the  freehold  could  not  refult  to  him,  fo  as 
to  unite  with  the  fubfequent  limitation  to  the  heirs  of        (32) 
his  body. 

*  Thus  where  E.  G.  on  his   intended  marriage,  fet-     *  P.  52,, 
fled  lands  by  deed  and  fine,  to  the  ufe   of  himfelf  and  TiPPin  »• 
his  heirs  till  the  marriage,  and  afterwards  to  the  ufe  of  earth.  t&& 
his  wife  for  life,  remainder  to  the  ufe  of  the  cognizees  4  Mod.  38c, 
in  the  fine  and  their  heirs  during  the  life  of  E.  C.  upon 
tnift  to  permit  him  to  receive  the  rents  and  profits,  re- 
mainder 
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mainder  to  the  fens  of  the  marriage  fucceflively  in  tail- 
male,  arid  for  want  of  fuch  iffue  to  the  heirs  of  the 
body  of  the  faid  E.  C.  and  for  want  of  fuch  iffue  to  the 
faid  E.  C.  and  his  heirs.  It  v/as  agreed  that  the  cafe 
differed  from  that  of  Fenivick  v  Mitford,  for  there,  no 

infra  ^33)  ufe  at  all  was  limited  for  the  life  of  the  feoffor,  which 
oor>  a  4- ;  jeft  a  vacancy  the  law  would  fupply  by  implication  •, 
but  in  the  principal  cafe  there  being  an  exprefs  eftate 
limited  to  the  cognizees  during  the  life  of  E.  C.  there 
'  was  no  room  left  for  any  implication.  Befides  that  in 
Mitfordh  cafe,  it  was  held  to  be  no  other  than  the  old 
reverfion  fubfifting  in  the  feoffor  ;  but  the  limitation  in 
the  principal  cafe  being  of  a  new  eftate,  viz.  an  ejlate- 
tail,  could  not  be  any  part  of  the  old  eftate,  which  was 
.a  fee-fimple.  And  though  it  was  contended,  that  the 
law  would  imply  that  an  eftate  for  life  in  E.  C.  inter- 
mediate between  the  eftate  of  the  cognizees  and  that 
to  the  firft  fon  of  the  marriage,  becaufe  it  was  pof- 
fible    that    the   cognizees    might   forfeit    or   furrender ; 

'  *  P  <3  yet  ^e  wn°le  court  was  clearly  of  opinion  *  that  the 
limitation  to  the  heirs  of  the  body  of  E.  C,  was  a  con- 
tingent remainder,  and  fuch  as  the  heir  would  take  "by 
pur  chafe,  and  not  by  defcent ;  -and  that  the  cafe  differed 
from  that  of  Fenivick  v.  Mitford  for  the  reafons  before 
,      .     given.     And  judgment  was  given  accordingly. 

1  P.  W.  387.        So  where  A.  made   a  fettlement  to  the  ufe  of  him- 

Elfe  v.  feif  for  pp  years,  if  he  mould  fo   long  live,  remainder 

to  truftees  and  their  heirs  during  his  life,  &c.  remain- 
der to  the  ufe  of  the  heirs  of  his  body  ;  remainder  to 
himfelf  in  fee.  Lord  Chancellor  Cowper  held  this  limi- 
tation to  the  heirs  of  the  body  to  be  plainly  a  contin- 
gent remainder. 

Southcot  v.  And  in  a   cafe  where  A.  having  two  fons  C.  and  D. 

Stoweii.  covenanted  to  (land  feifed  to  the  ufe  of  C.  and  the  heirs-- 

1     °  '  "  '     male  of  his  body  on  M.  his  wife  to  be  begotten,  and  for 

237.  T  •  ;    ■   "J  '- 

1  Mod.  207.     want   of  fuch   iflue   to  the    heirs-male  of  Bs  (ASs)  own 

ai1;  body,  and  for  want  of  fuch  iffue  to   his  own  right  heirs 

for  ever  ;  C.  the  eldeft  fon  died,  leaving  iffue  one  fon 

and  feveral  daughters,  A.  died,  and  then  the  fon  of  C. 

(33)         died  without  iffue.     The  court  held  the  limitation  to  the 

Vide  Man-       heirs  of  the  body  of  A.  to  be  words  of  purchafe,  and  to 

devik-'s  cafe,     veft  in  theTon  of  C.  upon  the  death  of  A.  as  heir-male 

b°fuLra  Z6'      °^  h*s  boc1^  ^  purchafe  ;  and  that  on  the  death  of  C.'s 

$  p '/  '     fon  it  *  defcended  to  his  uncle  D.  as  heir-male  of  the 

'  M*  ■  body 
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body  of  A.  per  for  mam  doni ;  and  not  by  pur  chafe  as 
heir-male  of  the  body  of  A.  he  not  being  heir,  as  his 
nieces  were  living.  They  allowed  no  eftate  for  life  in 
A.  by  implication,  and  feemed  to  doubt  the  doctrine 
in  the  cafe  of  Pibus  and  Mitford.  But  this  difference 
is  obfervable  between  the  two  cafes ;  in  that  of  Pibus 
and  Mitford  the  covenantor  had  not  limited  any  ufe 
at  all  during  his  own  life  ;  whereas,  in  Southcot  v.  Sto- 
well,  the  covenantor  had  limited  a  prefent  ufe  to  his  foil 
C.  in  tail. 

But  notwithstanding  the  difinclination  of  the  court 
in  the  cafe  of  Southcot  v.  Stowell,  to  admit  a  refulting 
ufe  to  the  grantor,  or  allow  a  perfon  to  take  as 
fpecial  heir  by  purchaf,  if  not  alfo  complete  heir ;  a  con- 
trary doctrine  has  been  fince  eilablifhed  in  refpe£t  to 
both  thefe  points,  in  a  late  cafe  which  has  carried  the 
implication  of  a  refulting  ufe  to  ti  grantor,  a  flep  beyond 
the  limits  of  the  queftion  in  the  cafes  of  Pibus  and  fupra  30  & 
Mitford,  and  Penhay  and  Hurrell ;  though  I  think  equally  I?' 
within  the  extent  of  the  fame  principle. 

The  cafe  in  fubfeance  was  this,  Archdale  Palmer  and   Wpls.et  a1'* 
his  fen  John  Palmer,  upon  the  marriage  of  the  fon  with  A.    5  Bur.  2615. 
fettled  certain  lands  to   the  ufe  of  Archdale  and  his  heirs   2  Black.  Rep. 
until  *,  the  marriage  ;    and  afterwards,    as   to   part  of     I'-p 
the  lands  to  the  ufe  of  John  Palmer  rfor  life,  and  after  *  ->->" 

intermediate  remainders,  (to  the  ufe  of  his  wife  and 
his  fons  by  her  or  any  other  woman  'fucceffively  in 
tail-male,)  to  the  ufe  of  the  heirs-male  of  the  body  of  the 
[aid  Archdale  Palmer,  remainder  to  the  ufe  of  the  heirs 
of  the  body  of  John  Palmer  his  heirs  and  affigns ;  and 
as  to  the  refidue  of  the  lands  torthe  ufe  of  Archdale  for 
life,  and  after  feveral  intermediate  limitations,  (to  the 
ufe  01  John  for  life,  and  to  his  wife,  in  part,  for  life,  and 
of  the  fons  of  the  marriage  fucceffively  in  tail-male), 
to  the  ufe  of  John  and  the  heirs-male  of  his  body,  re- 
mainder to  the  ufe  of  Archdale,  his  heirs  and  affigns. 

John  died  without  iffue-male  in  the  life-time  of  his 
father,  leaving  A.  his  widow  and  one  daughter  by  her 
named  Ann.  Archdale  afterwards  by  his  will,  noticing 
,  that  by  the  death  of  his  eldefl  fon  John  without  iffue  , 
male,  that  part  of  his  efia'te  then  in  his  |x>ffeffion  was, 
by  the  faid  marriage  fettlerrrent,  vefted  in  him  in  fee-.  ; 
fimple,  devifed  the  faid  eftate  to  his  fon  William  Palmer 
for  life,  with  remainder  to  his  fons  fucceffively  in  tail- 
male,      ■ 
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male,  and  for  want  of  fuch  iflue,  to  the  heirs  male  of 
his  (teftator's)  body  begotten,  and  for  Want  of  fuch  iflue 
to  hi?  own  right  heirs  for  ever. 
*  P.  56.  *  Archdale  died,  leaving  his  faid  grand-daughter  Ann 

his  heir  at  law,  and  his  fon  William  Palmer  (who  as  well 
as  John  his  deceafed  brother)  was  the  teftator's  iflue  by 
a  firfl  wife,  and  alfo  leaving  Henry,  an  eldeft  fon  and 
feveral  other  children,  by  his  fecond  wife. 

Afterwards  William  Palmer,  who  at  his  father's  death 
was  heir  male  of  his  body,  died,  leaving  a  fon,  who  died 
leaving  a  fon  Henry  John,  who  died  an  infant  without 
iifue  ;  and  no  recovery  was  fuffered  by  William  or  his 
fon. 

Upon  the  death  of  Henry  John,  Henry  the  then  eldefl 
fon  and  heir  male  of  the  body  of  Archdale  by  his  fecond 
wife,  entered  upon  that  part  of  the  eflate  which  was 
by  Archdale's  will  devifed  to  the  heirs  male  of  his 
body. 

And  afterwards,  upon  the  death  of  Ann  the  widow 
of  John,  Henry  took  poffeflion,  as  heir  male  of  the  body 
of  Archdale,  of  the  lands  which  fhe  had  held  for  her 
life  under  the  fettlement. 

Upon  a  bill  filed  by  Ann  the  daughter  of  John,  and 
heir  general  of  Archdale  and  her  hufband,  claiming  in  * 
^  p  her  right,  as  heir  at  lavj  and  heir  of  the  body  of  John 

'  *'*  Palmer,  to  be  intitled,  *  on  failure  of  iflue  male  of 
the  whole  blood,  to  that  part  of  the  eflate  which  was 
limited  by  the  fettlement  to  John'  Palmer  in  fee ;  and 
alfo  claiming  in  her  right,  as  heir  at  law  of  Archdale,  to  be 
intitled  to  the  eflates  of  which  the  reverfion  in  fee  was 
limited  to  him  by  the  fettlement,  as  not  devifed  by  his 
will ;  a  cafe  was  made  for  the  opinion  of  the  judges  of 
the  king's  bench,  upon  the  queflicn 

Whether  any  and  what  eflate  paffed  by  the  fettle- 
ment to  the  defendant  Henry  Palmer,  as  heir  male  of  the 
body  of  Archdale  Palmer  the  grantor  ?  And  whether 
any,  and  what  eflate  paffed  to  the  faid  defendant  Henry 
Palmer  as  heir  male  of  the  body  of  the  faid  Archdale 
Palmer,  by  his  will  ? 

Upon  which  the  judges  certified  they  were  of  opinion, 
that  the  defendant  Henry  Palmer,  by  the  fettlement,  took 
by  defcent  as  heir  male  of  the  body  of  Archdale  Palmer  the 
grantor.  That  in  cafe  a  third  per  fon  had  been  the  grantor \ 
they  mould  have  thought  that  Henry  Palmer  would  have 

.  >  taken 
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taken   an  eftate  in  tail  male  by  purchafe,  under  the  de- 
fcription  of  heir  male  of  Archdale  Palmer. 

And  that  they  were  of  opinion,  that  an  eftate  in  tail     ^.  _      _ 
male  parted  to  the  defendant  *  Henry  Palmerf  as  heir  male 
of  the  body  of  Archdale  Palmer  by  his  will. 

It  is  evident  from  the  above  queftion  and  certificate, 
that  it  appeared  as  well  to  the  court  of  King's  Bench 
as  of  Chancery,  that  Archdale  Palmer  was  the  grantor* 
or  -at  leaft  to  be  confidered  in  that  light,  both  the 
queftion  and  certificate  Jlyling  him  fuch. 

But  there  was  no  fufpenfe  of  the  exprefs  ufe  in  this 
cafe  till  the  deceafe  of  the  grantor,  any  more  than  there 
was  in  the  cafe  of  Southcot  v.  Stowell;  for  it  was  li- 
mited to  "John  Palmer  immediately  from  the  marriage, 
and  yet  it  was  held' that  Henry  (who  was  the  heir  male 
of  the  body  of  the  grantor,  at  the  deceafe  of  Ann  the 
widow  of  John,  when  the  limitations  preceding  that  to 
the  heirs  male  of  the  body  of  the  grantor  determined) 
took  by  defcent,  that  is,  in  the  ftrifit  legal  fenfe,  by  de- 
fcent  from  Archdale  Palmer  the  grantor.  This  conclufion 
is  fixed  by  the  diftinction  taken  in  the  certificate  itfelf, 
betwixt  his  taking,  as  it  ftated  he  did,  by  defcent,  and 
his  taking,  as  it  ftated  he  would  have  done  by  purchafe, 
in  cafe  a  third  perfon  had  been  the  grantor. 

I  advert  to  thofe  words  as  fixing   the  fenfe  of  the 
word  defcent,  because  as  Henry  Palmer  was  *  not  heir     *  P.  kg, 
male  of  the  body  of  Archdale  at  the  time  of  Archdaleh 
deceafe,  the  expreflion  that  Henry  took  by  defcent,  does    *• 
not  of  itfelf  feem  neceffary  to  decide  that  limitation  in 
the  fettlement  operated  to  veft  the  eftate  tail  in  Archdale, 
For  fuppofing  that  limitation  to  have  given   the  eftate 
tail  to  the  heir  male  of  the  body  of  Archdale  by  purchafe 
under  that  defcription,  it  would  have  vefted  in  William*,, 
who  at  ArchdaW^  deceafe,  was  the  heir  male  of  his  body; 
and  being  not  to  determine  till  failure   of  heirs  male  of 
the  body  of  Archdale,  pofiibly  it  might  have  been  faid  to 
defend  upon  failure  of  William's  iflue   male  to  Henry, 
then  heir  male  of  the  body  of  Archdale,  as  heir  per  for  mam 
doni.     According  to  the  principle  on  which  the  court 
decided  the  cafe  of  Southcott  v.  Stoivell,  and  the  doctrine 
an  Mandeville's  cafe  cited  above,  where  though  the  eftate  vide  fuora 
tail  firft  vefted  in  Robert  as  heir  of  the  body  of  his  fa-  30,  infra, 
ther  by  purchafe,  yet  it  devolved  from  him  to  his  fifter  57' 
Maud,  and  in  the  formedon,  under  which  fhe  recovered, 
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Harg.  note,       was  faid  to  defcend  to  her  ;    and  according  to  Lord  Hale 

3  Co.  Lit.         would  equally  have  done  fo,  though  fhe  had  been  of  the- 

half  blood ;  for  half  blood  is  no  impediment  to  the  de- 

fcent  or  fucceflion  of  an  eftate  tail   through  a  tenant  in 

tail  to  his  collateral  relation,  anfwering  the   defcription 

of  heir  per  fortnam  doni.     And  though  fuch  a  devolution 

*  P.  60.     is  not  ftrictly  a  *  defcent,  yet  the  allowed  application  of 

*nd  vide  the      that  word  to  it  in  pleading,  mie;ht  have  left  the   appli- 

■word  fo  ufed  c  .  f  f    .       .&  ,n.     *"f 

by  the  court,  cation  or  it  not  quite  certain,  had  not  the  dilhncnon 
2  Mod.  ai.  been  noticed  between  Henry's  taking  by  defcent  as  Heir 
male  of  the  body  of  the  grantor,  and  his  taking  by 
pur  chafe  in  cafe  a  third  per/on  had  been  the'  grantor ; 
which  clearly  afcertains,  that  the  word  defcent  in  the 
certificate  was  intended  in  its  ftrict  technical  fenfe, 
and  meant  that  Henry  took  by  defcent  an  eftate  firft 
vefted  in  Archdale.  The  opinion  thatHenry  would  have 
taken  an  eftate  tail  male  by  purchafe,  if  a  third  perf on 
had  been  the  grantor,  affirms  the  doctrine  that  a  per- 
fon  may  take  as  fpecial  heir  by  purchafe  without  at 
14&  "  *ne    fame    ilTne    filling    the    character   of  heir  general  .• 

which  is  confirmed  by  the  clofe  of  the  certificate, 
that  an  eftate  tail  male  pafled  to  Henry,  as  heir  male 
of  the  body  of  Archdale,  by  his  will. 

The  limitation  to v  the  ufe  of  the  heirs  male  of  the 
body  of  Archdale  Palmer  veiling  an  eftate  tail  in  himfelf, 
the  ufe  muft  have  refulted  to  or  remained  in  himfelf 
for  life ;  but  this  could  not  be  an  immediate  eftate  for 
life,  but  art  eftate  in  remainder  expectant  on  the  deter- 
mination of  the  ufes  which  preceded*  the  limitation  to 
the  heir  male  of  his  body. 
r„  01.  m  The  cafes  of  Pi  bus  v.  Mitford  and  Penhay  v.  Hurrell, 

admitted  the  immediate  ufe  to  refult  to  the  grantor  for 
life  by  implication  where  no  ufe  of  the  freehold  was 
limited  to  take  effect  till  after  his  deceafe.  The  cafe 
of  Wills  v.  Palmer  goes  a  ftep  further  on  the  fame 
principle,  and  implies  the  ufe  for  life  in  the  grantor, 
in  remainder  after  ufes  that  commenced  and  might  de- 
termine in  his  life-time. 

The  inference  therefore  afforded  by  the  feveral  cafes 
feems  to  be,  that  ~when  the  ufe  is  not  limited  away 
during  the  whole  life  of  the  grantor,  and  there  is  a  ufe 
limited  which  cannot  commence  till  after  his  deceaje 
(as  is  the  cafe  of  a  limitation  to  the  heirs  of  his  body, 
taken  by   itfelf);   whether  that  ufe   be  limited  in  the  I 

firft 
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firft  inftar  cc  (as  in  Pi  bus  v.  Mitford)  or  he  preceded  by  Supra,  30. 
limitations  for  terms  of  years  (as  mPcnhay  v.  Hurrell)  Supra,  17. 
or  by  ufes  of  the  freehold  or  inheritance  that  may 
determine  in  the  grantor's  life-time  (as  in  Wills  v.  Pal- 
mer) the  ufe  remits  to  the  grantor  for  life ;  immedi- 
ately in  the  fii.il  cafe,  and  in  remainder  expectant  on 
the  preceding  ufes  in  the  other ;  where  there  is  no 
exprefs  ufe  limited  to  the  grantor  himfelf  inconfiftent 
with  fuch  an  implication. 

*  This  conclufion,  indeed,  flows  from  the  above  *  P.  62, 
noticed  rule  laid  down  by  Lord  Coke,  that  in  a  con- 
veyance to  ufes  without  valuable  confideration,  fo 
much  of  the  ufe  as  is  not  difpofed  of  remains  in  the 
grantor.  For  it  is  evident  that  the  ufe  of  the  prefent 
freehold,  where  no  ufe  at  all,  or  a  ufe  for  term  of 
years  only  is  limited  to  commence  before  the  grantor's 
deceafe,  is  not  difpofed  of;  and  that  where  the  ufe  is 
limited  immediately,  for  eflates  that  may  determine  in 
the  grantor's  life,  followed  by  a  limitation  that  cannot 
take  ejfeft  till  after  his  deceafe,  the  intermediate  ufe  in 
remainder  for  his  life,  is  not  difpofed  of;  for  fuppofe 
the  preceding  ufe  to  determine  in  his  life-time,  where 
then  is  the  ufe  during  his  life,  if  not  in  himfelf? 

There  is   nothing   however  in   Lord  Coke's   pofition, 
nor  in  the   circumflances  of  the  cafe  of  Wills  v.*  Pal- 
mer that  applies    to  thofe    cafes,    where   the  ufe  is  ex- 
prefsly  limited  away  for  the  grantor's  life ;    nor  contra- 
venes the  doctrine  in  Tippin  v.   Cofm   above  cited,    or  Supra*  %%, 
the  opinion  of  the   Lord  Chancellor  Cowper  in  Elfe  v. 
Ofborne. — .And  to  extend  the  principle  to  cafes  where 
\  an  exprefs  eftate  for  vears  is  limited  to  the  grantor,  as 
'.  in  Adams  v.  Savage,  and  Ra-wley  v.  Holland,  though  the  s     a     u 
i  ufe   of  the  freehold   is   not    limited   away  till  after  the 
grantor's  deceafe,  *  would   be   admitting  or  railing   an    *■  pt  $* 
eftate  by  implication,  in  direct  contradiction  to,   and  de- 
nial of,  an  exprefs  eftate  ;    which  is  not  reconeileable  to 
!  the  idea  of  implication. 

No  eftate  for  life  can  arife  by  implication,  or  by  way  a  Saik.  675. 
of  refulting  ufe,  to  a  perfon  who  was  not  the   owner  ^aJ'" v' 
of  the  eftate  granted.     As  where  hufband  and  wife  le-  show.'caf„ 
vied  a  fine  of  the  wife's  land  to  the  ufe  of  the  heirs  Parl-  *<M. 
of  the  body   of  the  hufband  on   the  wife  begotten,    and  for 
want  oj  fuch  iffue  to  the  ufe  of  the  right  heirs  of  the  huf- 
band;   they  had  iffue  ;   the  wife  died,  then  the  iffue  died, 
and  then  the  hufband  died  ;   and  the  queftion  was,  whe-- 
D  %  ther 
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ther  the  heir  of  the  hufband  or  the  heir  of  the  wife 
fhould  have  the  lands  ?  And  the  court  held,  that  no 
eftate  for  life  could  arife  to  the  hufband  by  implication, 
becaufe  the  eftate  was  the  wife's,  to  which  he  was  a 
ftranger ;  therefore  the  limitation  to  the  heirs  of  the 
hufband,  ^f.  was  void,  for  want  of  a  preceding  free- 
hold to  fupport  it.  An  implied  eftate  in  the  wife  for  her 
life  would  not  do  as  fhe  died  before  her  hufband,  and 
confequently  before  the  remainder  to  his  heir  could 
commence. 

So  where  a  marriage  fettlement  was  made  by  a  third 
perfon  to  the  ufe  of  A.  the  hufband  for  99  years,  remain- 
der  to  truflees  during  his  life  to  fupport   contingent   re- 
mainders, remainder  *  to  the  wife  for  life,  remainder 
to  the  firft,  &c.  fon   of  the  marriage,  remainder  to  the; 
heirs  of  the   body    of    A.  remainder    to   his   right  heirs 
here  the  freehold  during  A?s  life  being  limited  to  truflees 
and  he  taking  only  a  term  of  years,  and  the  eftate  no  1 
moving  from   him  (for  if  it   had,  the  limitation  to  hi 
right  heirs  would  have  been  the  old  reverfion)  the  re 
mainder  to  his  heirs  was  a  contingent  remainder. 

An  in  a  cafe  more  fully  cited   in  the  fequel  of  thi 
eflfay,  where  lands  were   devifed  to  C.  for  the  term  c 
90   year3'  if  he  fhould  fo  long   live,  and  afterwards  ti 
the  heirs  of  C.'s  body,  it  was  held  that  it  vefted  in  tfr 
heir  by  purchafe. 

Indeed  in  a  cafe  where  the  teftator  devifed  hrremair 
der  (after  limitations  to  his  fon  W.  and  his  heirs  male 
to  the  heirs  males  of  his  brother  N.'s  fons  (who  the  | 
had  two  fons  living)  without  any  antecedent  devife  t 
thofe  fons  themfelves,  and  by  a  fchedule  annexed  to  ti 
will  and  referred  to  in  it  (and  which  the  fpecial  verdi 
found  to  be  part  of  the  will)  purporting  to  be  an  ac 
count  how  the  teftator  had  difpofed  of  his  eftates  b| 
his  will,  he  faid,  and  for  want  of  his  fon  W?s  havir 
fons,  then  to  his  brother  N's  fans,  and  for  want  of  foi 
then  over.  Upon  the  queftion,  whether  *  one  of  tfj 
fons  of  N.  took  an  eftate  for  life  or  in  tail,  the  cou 
of  King's  Bench  in  Ireland  held  he  took  only  for  M 
But  on  an  appeal  to  King's  Bench  in  England,  Loi 
Mansfield  in  delivering  the  opinion  of  the  court,  oj 
ferved  that  the  only  doubt  was,  whether  by  the  wor  1 
of  the  will  the  fons  of  N.  took  any  eftate  by  implie 
"ion;  that  fuch   doubt  was  removed   by   the   fchedu 
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Which  exprefsly  gave  an  eflate  to  the  fons  of  N.  and  there- 
fore the  fon  of  N.  took  an  eftate  for  life  by  implication 
thus  explained,  which  being  conjoined  with  the  eftate 
exprefsly  given  to  his  heirs  males,  by  the  will,  would  by 
the  known  rule  of  law  give  him  an  eftate  in  tail  male.^— 
But  this  cafe  turned  on  the  operation  of  the  fchedule. 

Again,   in  a  cafe   cited   in  a  preceding  page,   the  de-  ?oe?n  ']** 
vife  to  the  right  heirs  of  hufband  and  wife  was  adjudged  Nightingale 
to  operate  as  a  devife  to  the  perfon  who  was  heir  of  the  •»■  Quartley, 
hufband  and  wife  as  a  purchafer,  becaufe  there  was  no    upra'  3°" 
eftate  at  all  limited  to  the  hufband  or  wife. 

And  wherever  the  anceftor  takes   only  an  eftate  for  vide  Co-  L!t- 
years,  another  perfon  being  the  grantor,   the  remainder  to  g|r9^  'Tl " 
his  heirs  or  heirs  of  his  body;,  13 c.  will  not  veft  in  him-  pen's  cafe, 
felf,    but  in  the  heirs  by  pur  chafe.     As  in  the   cafe  of  a  ^^J33^ 
leafe  for  years  to  A.  remainder  to  B.  in  tail,  remainder  -mss. 
*  to  the  right  heirs  of  A.  the  heirs  take  by  purchafe,   if  Harg.  n.  4. 
A.  die  during  the  eftate  tail.  C %  **;  ^ 

But  a  limitation  to  the  right  heirs  of  the  grantor,    will 
continue  in  himfelf  as  the  r  ever  (ion  in  fee.     As  where 
a  fine   was  levied  to  the  u/e  of  the  wife  of  the  conufor  Fenwick  v.' 
for  life,   remainder  to  the  ufe  of  B.  in  tail,  remainder  MoorsE 
to  the  ufe  of  the  right  heirs  of  the  conufor  ;    it  was  ad-  1  inft.  %%',b. 
judged  that  the  limitation  of  the  ufe  to  the  right  heirs  x  Leon-  l82' 
of  the  conufor  was  void,   for  that  the  old  ufe  of  the 
fee  continued  in  him  as  a  reverfion. 

So  where  A.    infeoffed  J.   S.  and  J.  N.   in  fee,  to  %™\J l^d. 
the  ufe   of  himfelf  for  40  years,   without  impeachment  ford's  cafe. 
of  wafte    during  the  life  of  A.  and  afterwards  to  the  Y,dj:  a'fo 
ufe   of  C.   fecond  fon,  of  A.    in   tail  male,   remainder  248.  \. 
to  the    ufe  of  the   right   heirs  of  A.   :or  ever;    it  was"RcP-9i,  b, 
refolved,  that  the  ufe  limited  to  the  right  heirs  of  A.     r°'  ™[; 
was    the   old   ufe ;     that   it  was  void   as   a   remainder,  Hal.  mss. 
and  was  merely  the  reverfion  in  A.  Har£'  n-  3- 

Co    Lit     22      b 

And  where  A.   feifed  in   fee  conveyed  the  lands  to      '      '     ' 
the    ufe    of  7.    and    M.    his    wife,     and    of  the    heirs  *eadeff J 

~>  Morpeth  v. 

male    of  the    body  of  J.  and    afterwards    to  the   ufe  Erbgton, 
of  the    right  heirs  of  the  faid    A.  ;     upon  a   queftion,  Cro-  EI'Z- 
whether   the  remainder  limited  to  the  ufe  of  the  right  3 
heirs  of  A.   in  the  lands  in  which   he  had  no  particular 
eflate,  *  was  in  him  as  his  old  reverfion,    or  vefted  in  .  ^  p  ^^ 
jus  heir  by   purchafe ;     it   was   the    clear   refolution    of 
the  whole  court,  that  this  ufe  fo  limited  to  A.\s  right 

-  heirs, 
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heirs,    was   the  old  vfey    and    continued   in   A.  as   the 

reverftan. 

It    follows    that  an    exprefs    limitation    of   the    ufe 

away    during    the   life   of  the  grantor,  will  not  make  his 

right  heirs  purchafers,    it  being   his  old  ufe  undifpofed 

of.      Therefore  in    the  cafe    of  Sir   T.  Tippen,   before 

cited,    though  the  firft  limitation  to  the   hufband  was 

only    for   years    and    then    to    truftees    during   his   Ufey 

yet,  if  the  eftate  had  moved  from  him,  the  limitation 

359.  SirT.  *    to  his  right  heirs   would   have  been    his  old  reverfion, 

Tippea's  as  ftaied  in  the  report  referred  to.     Confequently,  this 

difference  is  to  be  obferved,   between  a  fubfequent  limi- 

«  tation   to   the   ufe  of  the  heirs  [pedal  and   one   to  the 

ufe  of  the   heirs  general,    in  cafes  where   the   freehold 

is  limited   away  from   the    grantor    during   his  life ;    the 

latter   we  have  feen,  leaves  the   old   ufe  in  himfelf  by 

Vide  Tippep      wav  0f  reverrtm .    but   the  former  is  a  contingent  re- 

"3.  violin,   and  .      ,  -i  •       7    •         r       •    i        rV*i  '•  1  %       i- 

Eire  v.  Of-  mamaer  to  his  heirs  jpecial.- —  i  nat  is,  where  the  limi- 
borne,  fupra,  •  tation  is  by  way  of  ufe  ,  for  by  a  conveyance  at  common 
p"  32*  law,  the  limitation  to  the   heirs  fpecial  of  the  grantor 

would  be  void  ;  becr<ufe    a    donor  cannot  make  his  own 
>%l  b  x   n  "       heir  a  purchafer,  even  of  an  eft  ate  tail,  without  depart- 
in?  with  the  whole  fee. 
v.  oo.  *  i  .g^u  now   proceed  to   obferve,    that  where   the 

(54)  eftate  limited  to  the  anceftor,  is  merely  an  equitable  or 
truft  eftate,  and  that  to  his  heirs,  &c.  carries  the  legal 
eftate ;  they  will  not  incorporate  into  an  eftate  of  in- 
heritance in  the  anceftor;  as  (in  general)  would  have 
been  the  cafe,  if  they  had  been  both  "of  one  quality, 
that  is,  both  legal,  wrhth  equitable. 
T!P?In  v-  As  in  the  cafe  of  Tippen  v.  Cofn  above  cited,  where 

P°5j.'  ?■'..!  the  eftate  was  limited  to  the  ufe  of  truflees  and  their 
heirs,  '.during'  'the  life  of  E.  C.  upon  truft  to  permit  and 
fuffer  him  to  take  the  profits,  remainder  to  the  firfl 
and  other  fons  of  the  marriage,  &c.  remainder  to 
{the  ufe  of)  the  heirs  of  the  body  of  E.  C.  though  it 
was  Contended,  that  the  limitation  of  the  profits  to 
E,  C.  during  his  life,  was  an  eftate  executed  in  him 
by  the  ftatute,  yet,  the  court  denied  that ;  and  ad- 
judged that  the  limitation  to  the  heirs  of  the  body  of 
A,-  operated  as  a  contingent  remainder. 
(35)  "  And    aga'n,    where   a    teftatris    devifed   certain    real 

eftates  to  truftees  and   their  heirs,    upon   truft  and  in 
.  confidence,  in  the  Srft  place,    out  of  the  rents  and -  pro- 
"'      :        •"-'       --    "-•-  "  .        fits 
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fits    thereof  to    pay   the   feveral   legacies,    devifes   and  i  Eq.  Abr. 
bequefts  therein-after-mentioned,  and   then,  (after  giv-  ^'yol4'8 
ing   feveral  annuities  for  life,)  fhe  appointed  her  tr.uf-  foi.  i6z. 
tees  to  pay  all  the  reft  and  refidue  of  the  *  rents  and  ^afe  l9- 
profits  of  the   premiffes  to  the  proper  hands  of  her  daugh-  „,  Lord  Say 
ter  C.  F.   or  as  pe  by   any  writing,   &c.   [Jjould  appoint,  and  Seal. 
for  and  during   the  term  of  her   natural  life ;    and  after  p~[0'A,a ' 
her    (the    faid    daughter's)    deceafe,    the  truflees   to  Jland     *  p#  £q 
feifed  of  the  premiffes  to  the   ufe  of  the  heirs  of  the  body 
of   her  faid   daughter  C.   F.  federally   and  fuccefftvely    as 
they  jhould  happen  to  be  in  priority  of  birth  and  feniority 
of  age,    and   the  heirs  of  their   rejpeflive  bodies  in  tail- 
gtneral,  fubjeel  to   the   payment   of   the  feveral   annuities. 
And  .in   cafe    of  failure  of  the    iffue    of  the    body  of 
her  faid  daughter  C.  F.  then   to   the   ufe  of  Lady  J. 
After  the   deceafe   of  the  teftatrix,  C.  F.  and  her  huf- 
band  fuffered  a  recovery  of  the  lands,  and  fhe  after- 
wards died  without  iffue ;    upon  her  deceafe  Lady  J. 
claimed  the  lands  under  the  will,  by  virtue  of  the  re- 
mainder thereby  limited  to  her.  (3^) 

It  was  contended  for  the  plaintiff  (Lady  J.)  that  C. 
F.  took  only  a  truJt-eRate  for  life  by  the  will,  with  a 
contingent  remainder  to  the  heirs  of  her  body  in  tail- 
general  ;  that  the  direction  to  the  truflees  to  pay  the 
refidue  of  the  rents,  &c.  to  the  proper  hands  of  C.  F. 
who  was  a  married  woman,  gave  her  a  mere  truft,  and 
not  a  ufe  executed  by  the  ftatute.  It  was  a  truft  for_^ 
her  feparate  ufe,  and  to  conftrue  it  an  ufe  executed, 
would  be  to  fubjeft  it  to  the  power,  and  controul  of 
her  *  hufband.  That  the  fubfequent  limitation  to  the  *  P.  70. 
heirs  of  her  body  feverally,  &c'.  -was  a  ufe  executed 
by  the  ftatute,  and  could  not  be  confolidated  with  the 
precedent  truft  limited  to  C.  F.  for  life,  fo  as  to  create 
an  eftate-tail  in  her.  That  the  fubfequent  words,  in 
vcafe  of  failure  of  iffue  of  the  body  of  C.  F.  then  to  Lady 
j.  &c.  did  not  create  an  eftate-tail  in  C.  F..  by  impli- 
cation, or  enlarge  the  precedent  eftate,  becaufe  no  legal  — 
eftate  vefted  in  C.  F. — On  the  other  fide,  it  was  con- 
tended, that  the  legal  eftate  paffed  to  the  truflees  and 
-  their  heirs ;  and  if  it  paffed  in  fee,  then  all  fubfequent 
ufes  were  ufes  upon  a  ufe,  and  confequently  irufls  not 
executed  by  by  the  ftatute  ;  and  if  the  eftate  given  to 
C.  F.  for  life,  and  the  fubfequent  limitation  to  the  heirs 
of  her  body,  were  both  tr.ufls,  they  might  be  confolidated 

together, 
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an  equitable  eftate-tail ;    and  that 
both  the  eftates  were  executed,  or 


together,  and  create 
in  this  cafe,  either 
neither. 

But-  Lord  Chancellor  King  was  of  opinion,  that  by 
the  words  of  the  will  the  ufe  was  executed  in  the  trus- 
tees  and   their  heirs  during  the  life  of  C.   F.  and  that 
fhe  had   only  a  trufl    in  the  furplus  of  the  rents  and 
profits  during  her  life ;    but   by  the  fubfequent  words, 
viz.  that  the  trujhes  jhould  fland  feifed  to   the  ufe  of  the 
heirs  of  the  body   of  C.   F.  fubjeB    to  the  payment  of  the 
*■  P.  71.     annuities,  &c.  the  ufe  was  executed  *  iir-ths  pe-rrbrrs'hi-  : 
titled   to  take   by   virtue    thereof,  chargeable  with  the 
payment  of  the  annuities ;    and  therefore  there  being 
only  a  truft-eftate  in  the   anceftor,    and   an  ufe  executed 
in  the  heirs  of  her  body,   thofe   different  interefts  could 
net  unite,   fo  as  to  create  an  eftate-tail    by    operation 
of   law  in  the  anceftor  ;    and  he   decreed  accordingly 
for  the  plaintiff. 
.    '■■    There  was   another    cafe    before    Lord   Hardwieke, 
which  from    its    alliance    to    the    above   in   refpecl    of 
the  conftruclion   upon  a   trufl,   for  what  is  ftyled  the 
feparate  ufe  of  a  feme  covert,    may,    I  think,  without 
impropriety  be   introduced  in  this  place  ;    though  other- 
wife  I  mould  rather  arrange  it   in   that  clafs    of    cafes, 
wherein   the   Court   of  Chancery  has   affumed  a   lati- 
tude of  conftrucf  ion  in  the  execution  of  trufls,  beyond 
the  limits  generally  admitted  in  other  cafes ;   and  held 
the  rule,    that  unites   the  eftate  of  freehold  in  the  an- 
ceilor with  the  fubfequent  limitation  to  the  heirs  of  the 
body,  controlable  by  arguments  of  intention,  that  would 
not  have  been  allowed   the   fame  effe£t   in  refpeel  to 
legal  eftates.     Of  which  cafes   I  fhall  have  occafion  to 
treat  hereafter. 

!  The  cafe  I  am  now  fpeaking  of,  was  a  devife  to 
truftees  to  convey  to  the  ufe  of  the  teftator's  daughter, 
for  the  term  of  her  natural  life,  and  fo  as  fhe  alone  or  fuch 
perfon  as  fhe  *fhould  appoint,  fhould  take  and  receive 
the  rents  and  profits  thereof,  and  fo  as  her  hufband  was 
not  id  intermeddle  therewith;  and  from  and  after  her  j 
deceafe  in  truft  for  the  heirs  of  the  body  of  the  faid  daugh-  i 

\     ter  for  'ever.    '••■■•'  >  .  •  ■ 

videGfl^h        '    The  principal  queftion  is  ftated  to  have  been,  whether 
w.  Baldwin,       the  truft  was  executed  or  executory?    for  that  if  executed, 


Vide  intra, 
p.  61,  &  feq. 


^feert.s  v. 
Dixwell, 
i'  At-  !  607. 
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the  daughter  was  then  tenant  in  tail  and  her  hufband  in- 
titled  by  courtefy  ;  the  contrary  if  executory  only. 

Lord  Hardwicke  confidered    the   truft   as    executory, 
that  the  whole  direction  fell  upon  the  court,  and  they 
were  to  direct  how  the  parties  were  to  convey.     That 
the  court  had  taken  much  greater  liberties  in  the  con- 
ftru&ion  of  executory  t ruffs  than  where   trufts  were  ac- 
tually executed,  and  the  point  which  had  governed  them 
had  been  the  intention  of  the  teftator.     That  if  the  wife 
had  been  intitled  to  an  eftate-tail,  the  hufband  mud  have  vide  P;tt  „. 
been  intitled  to  be  tenant  by  the  curtefy.     Notwithftanding  Jackfon,  b- 
the   court   by    their  authority,    might   have  prevented  tra>  4°" 
the  hufband  from   meddling  with    the   rents  and  pro- 
fits during  the  life  of  the  wife.     That  as  it  was  plainly 
the  intention   of  the  teftator  that  the    hufband   mould 
have  no  manner  of  benefit  from  the  eftate   either  in  the 
life-time  of  the  wife  or  after  her  *  deceafe,  (for  imme-     ^  P.  73. 
diately  upon  the  deceafe   of  the  wife  it  was  to  be  con- 
veyed in  trufi  for  the  heirs  of  her  body)  the  hufband  of 
confe'quence  was  absolutely  excluded  ;  for  a  tenancy  by 
the     curtefy    depended     absolutely    on    an   eftate-tail.  , 
And  he  therefore   decreed   the    eftate   to  be  conveyed 
to   the   eldeft   fon    of  the    daughter   and   the   heirs  of 
his  body,   with  remainder  to  the  fecond   fon  and  the 
heirs  of  his  body. 

In  the  laft  noticed  cafe  both  limitations,,  as  well  that 
to  the  daughter  for  life  as  that  to  the  heirs  of  her  body 
were  mere  trujfs,  the  legal  eftate  being   devifed  to  the 
truftees   in    truft,    to  convey,    &c.  which  precluded  all 
room  for  confidering  the  limitation  to  the  heirs  of  the 
body  a  ufe  executed,    as   in  the   preceding  cafes ;    and 
confequently  there  did  not  exift  that   difference  in   the 
qualities  of  the   two  eftates,    to   prevent  their   union, 
which   governed  the   decifions    in    thofe    cafes.      It  is 
true  the  fame  rule  of  union  generally  operates  in  equi- 
ty, where  both  the  limitations  are  of  the  equitable  ejfate,  Vide  infra, 
(as  I  fhall  have  occafion  to  fhew  by  and  by)  except  in  9°>  &  feq' 
cafes  where  circu'mftances  indicative   of  a  contrary  or 
incompatible  intention  are    admitted  to  vary  the  con- 
ftruction  ;  of  which  number  Lord  Hardwicke  confidered 
the  cafe  I  have  been  mentioning.  - 

*  From  the  two  laft  cafes  it  appears,  that  a  truft  for    *  P.  74, 
the  feparate  ufe  of  a  feme  covert  for  her  life,  does  not  fo 
Specifically  differ  from  a  general  trufi  for  her  for  life, 

,     as 


CONTINGENT    REMAINDERS 

as  to  prevent  its  union  with  a  fubfequent  truft.  for  the 
heirs  of  her  body ;  otherwife  the  court  would  have 
bad  no  occafion  for  any  refcrt  to  the  freehold's  being 
a  mere  trufl  and  the  inheritance  an  uje  executed  in  the 
firft  cafe,  or  the  intended  exclufion  of  the  hufband 
from  all  benefit  after  the  wife's  deceafe  in  the  laft 
cafe,  as  the  ground  of  decifion.  And  -  this  conclufion 
feems  well  founded  ;  for  where  both  are  equitable  eflates, 
how  can  they  fall  within  the  application  of  a  doctrine 
fcunded_  wholly  on.  the  different  natures  of  a  legal  and 
an  equitable  eftate  ? 

It  may  alfo  be  inferred,  from  what  Lord  Hard-wicke 
faid  in  the  faid  cafe  of  Roberts  v.  Dixwell,  of  the  huf- 
band being  tenant  by  the  curtefy  if  the  wife  had  been 
intitled  in  tail,  notwithstanding  the  court,  by  their  au- 
-  thority,  might  have  prevented  the  hufband  from  meddling 
with  the  rents  and  profits  during  the  life  of  the  wife ;  that 
an  equitable  eflate  tail  in  the  wife  is'  not  inconfiftent  with 
a  trufl  for  her  feparate  ufe  during  her  life ;  nor  fuch  fepa- 
rate trufl  of  the  freehold  abforbed  or  merged  in  the  ge- 
neral trufl  of  the  inheritance. 
*  P.  75.  *  And  accordingly,    in  a  cafe   where   upon   an   ap- 

pointment of  lands  to  be  purchafed  with   trufl:  money 
to  the  ufe  of  the  teftator's   daughter  during  her  life,  for 
Fitt  v.  Jack-     her  fole  and  feparate   and  peculiar  ufe,  remainder  to  her 
fon,  Brown        children,  Z0e. ;  it  being  held  that,  in  order  to  effectuate 
5I/    a  '         the  relator's  general  intention,  it  mould  be  confidered 
to  veft  an  eflate  tail  in  her  in  the  lands   directed  to  be 
purchafed ;    the  court  directed  that  the  money  mould 
be  laid  out  in  lands,  and  be  fettled  to  the  ufe  of  truftees 
in  truft  for  her  and  the  heirs  of  her  body,  me  to  have  the 
rents,  ejfr.  to  her  feparate  ufe. 
nie  Henry  In  another  cafe   (more  fully  ftated  in  an  enfuing  page) 

,ceg'  where  upon  a  devife  in  -  truft.  to  pay  the  rents  and  pro- 
fits to  a  feme  covert,  for  her  feparate  ufe  during  her 
natural  life,  and  after  her  deceafe  to  the  ufe  and  be- 
hoof of  the  heirs  of  her  body,  cjfc.  it  was  obferved  in  the 
argument,  that  the  mother  took  no  legal  eflate,  her 
heirs  muft  therefore  take  as  purchafers,  which  was  not 
denied  nor  any  queftion  made  upon  it.  But  in  that 
cafe  there  were  other  words  that  more  immediately  di- 
rected, the  conftrucfion. 

And 


.  Purcell. 
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And  where  a  teftator  devifed  lands  to  truftees  upon  shapland  v. 
truft,  that  they  their  heirs  and  afligns  fhould  yearly,    by  fjj^., 
quarterly  payments  by  and  out  of  rents  and  profits  of  Rep.  Chanc. 
*  the  premifTes,  after  deducting  rates,  taxes,  repairs  and  75- 
rxpences  pay  fuch  clear  sum  as  mould  then  remain,        A  •  7&- 
to  his  brother  C.  S.  and  his  afligns,  during    his  natural 
life,  and  after  his   deceafe  to  the  ufe  and  behoof  of  the 
heirs  male  of  the  body  of  C.  S.  lawfully  to  be  begotten, 
as  they  mould  be  in  priority  of  birth ;    and  in  default  of 
fuch  iflue,  remainder   over ;    though  Baron  Eyre    and 
Mafter  Holford,    thought   that   the  eftate  for   life   was 
executed  in  C.  S.  yet  Matter  Hett  differed.     And  upon 
a  rehearing  Lord  Chancellor  Thurloiv  exprefTed  his  opi- 
nion, that   the   truftees  being  to  pay   the  taxes   and  re- 
pairs, muft  have  an  intereft  in  the  premifTes ;   and  there- 
fore that  the  legal  eftate  for  the   life  of  C.   S.  was  in 
them ;  and  that  C.  S.  had  only  an  equitable  eftate  for  life, 
and  the  fubfequent  eftate  being  executed  could  not  unite  ; 
and  of  courfe  that  a  recovery    fuffered  by  C.   S.  was 
void.      But  if  it  were   only  doubtful,  he  would  not,  he 
faid,  oblige  the  purchafer  to  take  fuch  title. 

And  in  a  cafe  in  the  King's  Bench,  of  a   devife  to  sikefter  <o. 
truftees  and  their  heirs  upon  truft,  to  ftand  feifed  of  the  2  Dumford 
lands  during  the  term  of  the  natural  life  of  the  teftator's  and  Eaft's 
fon  y.  to  fuch  ufe  and  behoof  as  after  mentioned,  viz.  ReP-  P-  444- 
that   the  truftees  fhould   yearly,  and  every  year  during 
the  natural  life  of  the  faid  f.  take  and  receive  the  rents, 
ijfues,  and  yearly  profits  of  the  *  premiffes  ;    and  the  tef-     J  P*  77° 
tator   ordered  that  fuch  rents,  iflue s  and  yearly  profits, 
fhould  be  applied  for  the  fubfifience  and  maintenance  of  the 
faid  y.  during  his  natural   life  ;    and  immediately  from 
and   after  his    deceafe   he  devifed   the   fame    premiffes 
unto  the  heirs  of  the  body  of  the  faid  J.  lawfully  to  be 
begotten,    and  for   default   of  fuch   iflue   then   to    his 
own  right  heirsc     The  court  held  that  the  ufe  was   not 
executed  in  the  teftator's   fon,   but  in  the  truftees  dur-  . 
ing  his  life,  from  the  nature  of  the ,  truft  to    receive  and 
fay  ever   the   profits, ;  and   the    application    directed   for 
the  fubfiftence  and  maintenance  of  the  fon,   by  which 
the    teftator    feemed   to  inveft  the    truftees  with   fome 
degree  of  difcretionary  power  in  that  refpe<5L     And  there 
being  nothing  in  the  nature  of  the  truft  to  prevent  the 
limitation  to  the  heirs  of  his  body  from  being  a  ufe  exe- 

cuted* 
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cuted,<  they  held  the  two  limitations  did  not  unite  fo.as 
to  give  J.  an  eftate  tail. 

It  may  be  obferved,  that  in  the  above  noticed  cafes, 
which  turned  on  the  different  qualities  of  the  limitations 
of  the  freehold  and  of  the  inheritance,  the  anceftor's  ef- 
tate for  life  was  an  equitable  eflate,  and  the  limitation 
to  the  heirs,  &c.  carried  the  legal  eftate  I  do  not  re- 
collect any  decided  cafe  where  thofe  qualities  were 
tranfpofed,  viz.   the  freehold  a  legal  eftate,  and  that  to 

*  P.  78.     the  heirs,  &c.  an  equitable  *  eftate ;  as  in  the  cafe  of  a 

devife  to  one  for  life,  and  after  his  deceafe  to  the  ufe 
of  trujiees,  in  truft  for  the  heirs  of  his  body.  In  the  de- 
cided cafes,  it  feems  to  have  been  the  difference  be- 
tween the  natures  of  the  two  eftates,  abftra&ed  entirely 
from  the  order  of  their  limitation,  that  prevented  their 
flowing  into  one.  Where  the  limitations  are  both  legal, 
the  eftate-tail  arifes  by  legal  conftru£tion  or  a  rule  of 
lain ;  and  when  the  limitations  are  both  equitable  (with- 
out other  ingredients  in  the  cafe  to  controul  the  con- 
ftru£tion)  a  fimilar  rule  is  adopted  by  equity,  to  preferve 
a  uniformity  in  conftru£tion.  BuL  when  both  the  ef- 
tates are  not  legal,  the  application  of  a  legal  conflruflion 
or  operation  of  a  rule  of  law,  which  rauft  equally  affe£t 
both,  feems  to  be  excluded,  by  one  of  the  objects  of  that 
conftru&ion  not  being  a  fubjecY  of  legal  cognizance. 
So  when  both  are  not  equitable  eftates,  their  combina- 
tion feems  to  be  out  of  the  reach  of  an  equitable  con- 
flruSiion,  to  which  one  of  the  eftates  is  not  adapted.  A 
conftru&ion  that  fhould  unite  the  two  diflimilar  eftates, 
and  blend  them  into  one,  feems  to  belong  to  a  court 
having  jurifdidtion  to  give  an  equitable  eftate  all  the 
qualities  or  properties  of  a  legal  one,  or  of  i  educing  a 
legal  eflate  to  the  qualities  and  properties,  of  a  mere 
equitable  one ;  or  in  other  words,  annihilating  their  dif- 
ference,   and  converting   an  equitable  into  a   legal,  or  a 

*  P.  79.     *  legal  into  an  equitable  eflate — which  feems  to   be  the 

province  neither  of  a  court  of  law,  nor  of  a  court  of 
..equity.  It  would  be  difficult  perhaps  to  defcribe  the 
refult  of  fuch  an  heterogeneous  compound.  Would 
it  be  a  legal  eflate  tail  ?  furely  not,  the  legal  inheri- 
tance not  being  included  in  it.  Would  it  be  an  equi- 
table eftate  tali  ?  That  would  be  inconfiftent  with  the 
anceftor's  legal  eflate.  If  it  be  fuggefted,  that  the  legal 
eflate.  in   the  anceftor   includes   the  beneficial  intercfl  in 

him, 
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Mm,  to  which   the  equitable  inheritance  might  attach, 
the  queftion  is  how,  or  upon  what  principle  elf  law  or 
equity   we   are   to  feparate    this   fuppofed    benkficial  in- 
terefl  from   the   legal  eflate  in    the   anceftor,    fo    as   to 
Confider   him   feifed  of  an   equitable  eftate  ?     His  eftate 
for    life   is    one  entire    ejlate    for    his    own    benefit  not 
cloaked  or  connected  with   any  truji,   upon  which  to 
ground  any   diftincfion  between   the  legal  and  beneficial 
intereft.     How  are  we  to  deem  a  man  a  trujlee  for  him-  For.(38  to 
felf,    where  no  trujl  at'  all  ever  exifted  or  affected  the  vid.  3I  to  74 
eftate  veiled  in  him  ?  '      frpra. 

It  appears,  that  this   rule   of  the   fubfequent   limita-  VideGl!b 
tion  to  the  heirs,  &c  vefted  in  the  anceftor  when  he  Tea.  2,54. 
takes  a  preceding   freehold,  prevails  equally  in  limita- 
tions upon  furrenders  of  copyholds.     For  where  a  man         '44/ 
furrenders  to  the  ufe   of  himfejf  for  life,  remainder  *     *  p  go. 
,  to  another  in   tail,    remainder  to  the  right  heirs  of  the  Vide  Cafe  of 
furrenderor ;    there   his  heirs  fhall   have  it  by  defcent,  Alicn  v-  Pa!- 
per  Coke.     And  where  A.  feifed  of  a  copyhold  in  fee,  I0, ' 
furrendered  at   to  the  ufe  of  his  will,    and   afterwards  2  Roll.  Abr. 
devifed  it  to  B.  for  life,  remainder  to    his  heir  of  his  Z^4'  p' 6' 
body  begotten  for  ever  ;    it  was  adjudged,  that  the  heir  273.  K^fey 
of  B.  took  by  defcent  and  not  by  purcHafe.  ■»•  LowdalJ, 

So  where   A.  furrendered  a  copyhold   eftate    to  the  Gnb^Ten 
ufe  of  his  will,  and  then  devifed  it  to  B.  for  life,  and  254. 
after  his   deceafe  to  the  heirs  of  his  body.     B.  died  in 
teftator's   life-time  after  making  the  will,    and   it   was  Greeiiate 
held  the  heir  of  his  body  could  take  nothing  *  for  it  strange,  445. 
was  a  devife  in  tail  to  B.  and  the  words  "  heirs  of  his 
"  body"  were  words  of  limitation  ;    and  that   its  being 
copyhold,  where  the    devifee  was  living  at  the  time  of 
the  furrender,  made  no  difference. 

In  a  cafe  noticed  by  Atkyns,  upon  a  furrender  of  a  2  Atkyns, 
copyhold  to  the  ufe  of  the  hufband  for  life,  then  of  the  I01' 

.  out  ton  **? 

wife    for   life,  and  of  the  heirs    of   the   bodies  of  the  Stone. 
hufband  and  wife,    *  remainder   in  fee  to  the   ufe  of    *  P.  81. 
the  furvivor,  it  is  faid,  the  limitation   did  not  veft   an 
abfolute  eftate-tail  in  the  wife  who  furvived,  but  only 
gave  her  an  eftate-tail  after  poffibility  of  ijfue  extinfl,  and 
that  the  eftate-tail   vefted  in  the  perfon  who  was  heir 

*  Vide  fimilar  point  in  freeholds  in  Goodright  v.  Wright,  infra,  fol. 
114.  Hodgfon  v.  Amhrofe,  infra,  139,  And  vide  White  v.  White  in 
the  Houfe  of  Lords  in  1782,  and  1  Brown.  Rep.  Chauc.  219,  in  the 
note.  -■ 
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of  the  bodies  of  both  hufband  and  wife.  The  reafons  for 
this  opinion  are  not  mentioned;  indeed  it  is  not  Hated 
that  it  was  the  refolution  of  the  court,  nor  does  it  ap- 
pear whether  that  point  entered  the  queftion  then  before 
the  court ;  and  I  mull  confefs,  I  think  it  is  no  eafy  mat- 
ter to  account  for  fuch  an  opinion 

The  limitation  to  the  heirs  of  the  bodies  of  the  baron 
and  feme,  mull  either  have  been  executed  in  the  baron  and 
feme  jointly  as  an  -eftate-tail  in  poffejfion,  or  having -veiled 
in  them  jointly  as  a  remainder  ;  unlefs  it  could  have  been 
held  a  contingent  limitation  to  the  heir  of  both  their  bo- 
dies. In  neither  of  the  two  firll  cafes  would  the  wife  be 
tenant  in  tail  after  poffibility  of  ijfue  extinft,  fo  long  as 
any  ijfue  of  her  body  by  her  deceafed  hufoand  was  living  ; 
and  if  there  was  any  fuch  iffue  then  living,  it  could  not 
veil  in  fuch  hTue  till  her  death.  In  the  third  cafe  ihe 
could  take  n(\  ejlate-tail  at  all,  and  confequently  could  not 
be  tenant  in  tail  after  poffibi  lity  of  iffue  extinfl.  The  only 
cafes  in  which  Ihe  could  be  tenant  in  tail  after  poffibi  lity  of 
iffue  extinfl,  were  thofe  two,  in  which  it  was  impoffible 
there  mould  then  be  fuch  a  perfon,  as  the  heir  of  both  their 
bodies.  The  queftion  being  upon  a  furrender  of  a  copy- 
hold, made  no  difference  in  the  conflruclion ;  as  it  was 
agreed  in  the  fame  cafe,  that  furrenders  of  copyholds  Ihould 
be  conflrued  in  the  fame  manner  as  conveyances  at  com- 
mon law.  Now  under  a  limilar  limitation  at  common  law, 
I  apprehend,  the  hufband  and  wife  taking  diflincf  and 
fucceffive  ellates  for  life,  the  joint  limitation  to  the  heirs 
of  their  bodies  would  not  have  been  executed  in  them  in 
pbffemon,  but  would  have  been  veiled  in  them  jointly, 
as  a  remainder  in  tail ;  that  this  remainder  furviving  to 
the  wife  upon  the  deceafe  of  her  hulband,  would  have 
merged  her  ellate  for  life,  fo  as  to  make  her  tenant  in 
poffeffion  ;  but  me  having  had  no  iffue  by  her  deceafed 
hufband,  or  fuch  iffue  being  then  extinct,  would  there- 
by have  become  oii\y  tenant  in  tail  after  poffibility  of  iffue 
extinSi. 

In  a  later  cafe  of  a  fettlement  by  the  hulband  previous, 
to  marriage,  of  his  freehold  ellates,  to  the  ufe  of  himfelf 
and  his  intended  wife  for  their  liyes,  and  the  life  of  the 
furvivor ;  and  after  their  deceafe  to  the  heirs  of  the  body 
of  the  fetiler  on  the  body  of  his  intended  wife  to  be  begot- 
ten, with  remainder  to  his  own  right  heirs ;  in  which  he 
covenanted  to  fhrren'der  his  copyhold  (which  was  of  inhe- 
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youngejl  fon)  to  the  life  of  himfelf  and  intended  wife,  and 
the  heirs  of  their  two  bodies  to  be  begotten,  in  like  manner 
and  to  the  fame  ufes,  as  the  freehold  lands  and  tenements 
therein  before  mentioned,  were  fettled  and  convey- 
ed :  and  after  the  marriage  furrendered  the  copyhold 
to  the  ufe.  of  himfelf  and  wife  for  their  lives,  and  the  life 
of  the  furvivor  of  them,  and  after  their  feveral.  deceafes, 
to  the  ufe  of  the  heirs  of  their  two  bodies  ;  and  for  want  of 
fuch  ifliie  to  the  ufe  of  himfelf  in  fee.  De  Grey  Chief 
Juftice,  faid  it  was  a  mighty  clear  cafe.  That  there  was 
reafon  indeed  to  fuppofe,  the  parties  might  not  mean 
the  two  eflates  to  go  in  a  different  channel.  ~  But  that 
•vas  only  fuppofition,  and  if  certain,  Hill  as  this  was  a 
legal  eflate,  it  was  not  in  the  power  of  the  parties  to  al- 
ter the  legal  courfe  of  defcent.  That,  it  was  an  eflate 
executed,  and,,Teemed  to  be  an  eilate-tail  in  the  father 
and  mother  ;  that,  had  it  been  executory,  and  upon  arti- 
cles, then,  according  to  Lord  Hardwicheh  doctrine  in  Supra,  38. 
DixwelPs  cafe,  the  court  might  have  confidered  the  word 
heir  as  a  word  of  purchafe  ;  but  that  in  the  principal  cafe 
it  was  impoffible.  And  Blackftone  Juftice,  held  the  free- 
hold clearly  veiled  in  the  father  only,  in  fpecial  tail,  and 
the  copyhold  in  both  father  and  *  ntother  ;  and  that  the  ^  P.  84. 
words  in  like  manner  only  meant  that  both  eilates  ihould 
be  intailed. 

It  is  obfervable,  that  this  was  the  cafe  of  an  aflual 
legal  fettlement  before  marriage,  in  refpecl  to  the  free-  - 
holds;  and  therefore  the  limitation  of  thofe  lands  was       •  . 
not  open  to  the  conflrucfion  of  articles  to  be  carried  into 
ftri6t  fettlement.     And   the  fettlement   of  the    copyhold,, 
though  reiling  in  the   covenant   for   furrender,  feemed 
intimately  blended  with  that  of  the  freehold,  as  part  of 
ene  and   the  fame   fettlement ;  befides  that,  the  limita- 
tions of  the  furrender  agreed  upon,  were  exprefsly  refer- 
red to  the  fame  manner  and  ufes  as  the  freeholds  were  fet- 
tled*; and  therefore  could  not,  confidently  with  t'be  ex- 
prefs  terms  of  fuch  a  flipulation,  be  limited  in  Uriel  fet- 
tlement, on  "the  iffue  as  purshafers,  when  the.  fettlement  of 
the  freeholds  gave  an  eflate-tail  to  the  parent.     And  there 
was  no  other  connruSionby  which  the  defcent  of  the 
lands  to  the  youngeil  fon,  could  be  avoided.     This  takes  Infra,  63, 
it  out  of  the  authorities  of  the  cafes  hereafter  treated  of,  &  leq° 
where  marriage  articles  are    carried  into   execution  by 
Way  of  flri&  fettlement,  and  accounts  for  the  diflin&ion, 
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by  the  Chief  Juftice,  between  this  cafe  as   of  an  eftate 
executed,  and  one  executory  on  articles. 

And  where  an  eftate  for  life  is  limited  either  to  the 
father  or  mother  only,  and  the  fubfequent  limitation  is 
to  jthe  heirs  of  both  their  bodies,  the  conftru&ion  is  the 
fame  in  regard  to  copyholds,  as  we  have  before  found  it 
to  be  in  the  cafe  of  freeholds ;  viz.  the  fubfequent  limi- 
tation does  not  veft  in  the  anceflor  taking  the  eftate  for 
life,'  but  is  a  contingent  remainder  to  the  heirs  of  the  bo- 
dies of  both  father  and  mother. 

Thus  where  A .  feifed  of  copyhold  lands  in  fee,  furren- 
dered  them  to  the  ufe  of  D.  and  of  the  wife  of  A.  for  their 
lives,-  and  afterwards  to  the  ufe  of  the  heirs  of  the  bodies  of 
A.  and  his  wife ;  upon  a  queftion  in  ejectment,  whether 
this  fubfequent  limitation  to  the  heirs  of  the  body  of  A. 
and  his  wife  vefted  an  eftate-tail  in  the  wife  of  A.  it  was 
held  that  it  did  not,  but  was  a  contingent  remainder  to 
the  heirs  of  both  their  bodies. 

So  again  in  a  much  later  cafe,  where  J.  S.  being  feifed 
in  fee  of  copyhold  lands  according  to  ^  the  cuftom  of  the 
manor,  furrendered  the  fame  to  the  ufe  of  M.  his  then  in- 
tended v/ife,  and  the  heirs  of  their  two  bodies  lawfully  to 
be  begotten,  and  for  default  of  fuch  iffue,  to  the  ufe  of 
the  right  heirs  of  the  faid  f.  S.  The  marriage  took  ef- 
fect, and  afterwards  M.  was  admitted  tenant  to  the  lands 
according  to  the  furrender.  XJpon  a  trial  in  ejectment, 
the  queftion  was,  what  eftate  the  wife  took  under  the  fur- 
render  ?  It  was  contended  for  the  plaintiff  in  the  caufe, 
that  this  was  an  eftate  in  fpecial-tail  executed  in  M.  the 
wife.  On  the  defendant's  fide  it  was  infifted,  that  M. 
only  took  an  eftate  for  life,  with  contingent  remainder  to 
the  heirs  of  the  bodies  of  the  hufband  and  wife.  And  upon 
a  cafe  ftated  for  the  opinion 'of  the  court  of  Common 
Pleas,  that  court,  after  hearing  two  arguments,  and  tak- 
ing time  to  eonfider,  determined  in  favour  of  the  defen- 
dant. 

But  here,  it  may  be  obferved,  a  diftinciion  was  taken 
by  Coke,  between  a  limitation  upon  a  furrender  by  a  co- 
pyholder in  fee  to  his  own  heirs-general,  where  he  takes 
a  preceding  eflate  of  freehold  himfelf,  and  the  like  limita- 
tion where  he  takes  no  preceding  freehold  eftate  ;  a  dif- 
tinciion which  certainly  has  no  place  in  refpe6t  to  free- 
hold lands.  In  freeholds,  we  have  feen,  where  the  ef- 
tate moves  from  the  grantor,  the  ultimate  limitation  to 
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his  heirs-general,  though  the  anceftor  takes  no  preceding 
freehold,  will  be  a  reverfion  in  him,  and  part  of  the  old 
eftate,  and  the  heir  will  take  it  by  defcent ;  but  in  re- 
fpecl:  to  copyholds,  Coke  held  it  to  be   otherwife.     And 
where  a  copyholder  furrendered  his  lands  to    the   ufe  of 
the  right  heirs  of  the  copyholder,  who  afterwards   fur-^     *P.  87. 
rendered  his  (fuppofed)  Teverfion  to  the  ufe  of  a  ftranger  Allen  "■  Pal* 
in  fee,  and  died,  and  the   tenant  for  life   died,  and  the  ™e,r'c' ,|^n* 
right  heir  of  the  copyholder  entered ; — according  to  Coke 
— Nothing  remained  in  the  copyholder  upon  his  firfl  fur- 
render  ;  but  the  fee  was  referved  to  his  right  heirs ;  for, 
faid  Coke,  if  he  had  not  made  any  fecond  furrender,  his 
heirs  would  be  in,  not  by  defcent,  but  by  purchafe.    And,  Vide  this  dik 
he  faid,  the- common  difference  Avas,  that  where  the  fur-  ^"^"0  l 
render  was  to  the  ufe  of  himfelf for  life,  and  afterwards  to  Dumford  and 
another  in    tail,  the  remainder  to  the  right  heirs  of  the  Raft's  Rep. 
furrenderor,  there  the  heir  mould  have   it  by  defcent ;        (aq) 
but  otherwife,  where  the  furrenderor  had  not  an  eflate  for  videGilb. 
life  or  in  tail  limited  to  him  ;  for  then  his  heir  fhould  en-  Te«-  a56.- 
ter  as  a  purchafer,  as  if  fuch  ufe  had  been  limited  to  the  i^te^pofitioa 
right  heirs  of  a  ftranger.  isjuftiyquek 

The  only  ground  upon  which  I  can  account  for  Coke's tioae<i- 
opinion,  that  the  heir  mould  take  by  purchafe  and  not  by 
defcent,  in  the  cafe  where  copyhold  lands  are  limited 
back  to  the  heirs  of 'the  furrenderor,  he  taking  no  preceding 
eflate  of  freehold,  is,  the  fuppofition  that  an  entire  neu> 
ejlate  is  created  and  derived  under  the  ufes  of  the  furren- 
der, throughout  tfee  whole  of  them ;  and  that  no  eftate 
taken  upon  thofe  ufes  is  any  part  of*  the  old  eftate^  And,  *  P.  88* 
indeed,  if  the  ufes  of  a  furrender  derived  their  effect,  en- 
tirely 'from  admittance,  (till  which  it  feems  agreed  that 
the  old  eftate  remains  in  the  furrenderor)  that  admit- 
tance being,  if  confidered  independently  of  the  furrender,  ~ 
a  nevj  copy  or  grant  from  the  lord,  it  would  feem  to  fol- 
low, that  the  eftates  derived  under  and  held,  by  fuch. 
new  copy  or  grant,  would,  ftrifitly  fpeaking,  be  new 
eftates.  .  » 

But  the  notion,  on  which  the  above  noticed  opinion  of 
Coke  feems  to  have  proceeded,  that  the  eftates  derived 
under  the  ufes  of  a  furrender*  are  new  ejlate s  through- 
out, or  any  further  than  they  differ  from  the  eftate  in 
the  furrenderor  at  the  time-,  feeirrs,  decidedly  exploded 
hy  modern  decifions. 

Vol.  I.  E  '  Thus 
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Thiis  where   a  copyholder    of  inheritance,    upon  his 
marriage,  furrendered  his  copyhold   lands  to  the  ufe  of 
himfelf  and  his  heirs  till  the  marriage,  then  to  the  ufe  of 
himfelf  for  life,  remainder  to  the  ufe  of  his  wife  for  life, 
remainder  to  the  ufe  of  their  child  or  children  according 
to  their  appointment,  remainder  to  the  heirs  of  his  body 
by  his  intended  wife,  and  in  default   of  fuch  iffue,  to  the 
Rse  v.  Gfif-      ufe  of  himfelf  his  heirs  and  affigns  for  ever.     The  marri- 
fiths,  4  Burr.     ag£  foQk  effect ;  after  which  he  furrendered  the  lands  to 
*P  80  e  u^*e  °*  %nis  Wl^-     ^e    afterwards  *  made  a  will,  dif- 

pofmg  of  all  his  freehold  and  copyhold  lands  to  his  wife 
and  her  heirs.     Some  years  after,  he  and  his  wife'  were 
admitted  under  th.zf.rjl  furrender,  habendum  to  him  for  life, 
remainder  to  her  for  life.     After  the  hufband's  death, 
without  iffue,  his   widow    was    admitted  under   his  will, 
and  furrendered  to  the  ufe  of  her  own.     and  the  queflion 
was,  Whether  her  devifee  was  intitled  ;  the  heir  at  law 
of  the  hufoand  contending,  that  the  furrender  to  the  ufe 
of  his  will  operated  only  on  his  old  ejiate  in  fee,  and  not 
upon  the  new   ejiate  he   had  acquired  by   the  fubfequent 
admittance  -under,  the  furrender  on  his  marriage  ;  and  that 
the    fubfequent   admittance   was  ^revocation  of  his  will 
Lord  Mansfield  obferving,  that  it  had  been  argued  on  the 
foot  of  a  revocation,  and  that  the  lord   took  from  the  fur- 
renderor  and  re-granted  him  again  the  whole  ejiate,  anc 
that  this  amounted  to  a   revocation,  faid,  that  an  inten- 
tion to  revoke,  might  indeed,  if  it  had  fufficiently  appear- 
ed, have  made  a  very  different  cafe.     But  it  was  clear 
.that  the    teftator  had   no  fuch    intention.     The  change  <tj 
ejiate  was  therefore  the  only  objection  in  the  cafe.    Tha1 
where  a  man,  feifed  of  an  eflate,  makes  his  will  arid  de 
-  vifes  it,-  and  afterwards  conveys    it  entirely  away,  thcugl 
he  takes  it  back  by  the  fame  inftrument,  or  by  a  deciara 
tion  of  ufe,  it  was  a  revocation  ;   becaufe  he  had  depart 
"*  P.  Go.      e^  *  with  his  whole  efate  ;  but  that  the  principal  cafe  d'n: 
not  come  within  the  ruled.     The  tefiator  had  a  revcrfc 
in  fee  in  him ;  and  though  he  limited  it  to  himfelf,  th' 
words  did  not  operate ;  for  the  ufe  refitted  by  operation  c  . 
iaw.     That  reverfion  in  fee,  was  the  only  fubjeft  mat  . 
•  ter  of  the  devife.  The  admijfiQn  mud  follow  the  furrendet 
It  was  no  re-admiffion  to  his  reverfion  ;  it  effectuated  th 
tfes  limited,  but  left  the  reverfion  as  it  was.     That  ther 
was  no  conveyance  of  the  fee,  no  taking  back  an  efrate  i 
it.     And  all  the   judges  agreed,  that,  after  the  furren 
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der  to  the  ufes  of  the  fettlement,  the  reverfion  ftill  conti- 
nued in  the  hufband  ;  and  that  no  alteration  or  change  of 
ejlate  happened  in  the  cafe.  ( 

And  again,  where  /.  being  feifed  in  fee  as  a  copyhol- 
der, furrendered  the  lands  to  the  ufe  of  T.  and  E.  his 
wife,  during  their  lives  and  the  life  of  the  longer  liver  of        (50) 
them,  and  afterwards   to  the  ufe   of  the  right  heirs  and  Thn^out  on 
affigns   of  the  faid  T.  for  ever.     At  the  fame  court  T.  oower  v 
and  E.  were  admitted  to  hold  .  to  them  and  the  heirs   of  Cunningham, 
the  faid   T.  according  to  the  furrender  ;  and  7*.  there-  J*1*^  Term> 
upon,  furrendered  the  lands  to  the   ufe  of  his  will  ;  E.  vide  fame 
died,  leaving  her  hufband  T.  and  hTue  by  him,  two  fons  £afe>  more 
A.  and  B. ;  afterwards  T.  upon  an  intended   marriage  poned5  2 
with  S.  furrendered  the  fame  lands  into  the  hands  of  the  Blackft.  Rep. 
*  lord,  to  the  intent  that  the    lord  mould  re-grant   the  1°i-n 
fame  to  and  for  the   feveral  eftates,  ufes,  fjfc.  following,  *  -* 

©/z.  to  the  ufe  of  7*.  and  his  heirs  till  the  marriage  ;  and 
after  the  folemnization  thereof,  to  the  ufe  of  T.  and  <?. 
his  wife  during  their  natural  lives,  arid  the  life  of  the  lon- 
ger liver  of  them,  and  after  the  deceafe  of  the  longer 
liver  of  them,  to  the  heirs  of  their  two  bodies  lawfully  to 
be  begotten,  and  for  want  of  fuch  iffue,  to  the  right  heirs 
of  the  faid  T.  for  ever.  The  marriage  between  ¥.  and  S. 
foon  after  took  effect,  but  no  admittance  was  ever  had 
under  the  laft  furrender  during  their  joint  lives. 

After  the  marriage  T.  made  his  will,  by  which  he  de- 
yifed  the  lands  to  S.  his  wife  for  life,  and  after  her  de- 
ceafe to  B.  his  younger!  fon  and  M.  his  wife,  for  their  (5*)- 
lives  and  the  life  of  the  longer!  liver  of  them;  afterwards 
T.  died,  leaving  S.  his  widow  without  any  iffue  by  her; 
S.  was  afterwards  admitted  to  the  lands  by  virtue  of  the 
laft  furrender,  to  hold  to  her  and  her  affigns  according  to 
the  faid  furrender ;.  and  fome  time  after  A.  the  eldeffc 
fon  and  heir  at  law  of  the  faid  teftator,  was  admitted  to 
the  reverfion  in  fee  expectant  on  the  deceafe  of  the  faid 
S. ;  afterwards,  upon  the  death  of  S.,  B.  the  youngeft 
fon  of  the  faid  teftator  being  then  dead,  his  widow  M. 
was  admitted  for  ..her  life  under  *  the  teftator's  will,  and  "  *  92* 
the  firft  furrenabr  to  the  ufe  thereof;  and  brought  eject- 
ment' for  the  lands  againft  the  defendant,  who  claimed 
under  A.  the  teftator's  heir  at  law.  Upon  the  trial  at 
the  affixes,  a  verdi<£t  was  found  for  the  plaintiff,  fubje<£t 
to  the  opinion  of  the  court  of  C.  P. 

D  %  ■  .  _U 
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It  was  infnled  for  the  plaintiff,  that  the  ufes  of  the 
laft  furrender  created  new  eftates  fo  far  only  as  they 
differed  from  the  eftate  which  was  in  the  furrendero'r 
\  at   the   time  cf  that  furrender ;    that   no  alteration"  of 

the  old  eftate  was  effected  by  that  furrender,.  further 
than  to  fupply  the  eftates  limited  by  the  furrender  to 
T.  and  his  wife  S.  and  tlie  heirs  of  their  two  bodies ; 
that  the  ultimate  limitation  to  the  heirs  of  the  fur- 
{$  '  tenderer  was  part  of  his  ofd  eftate,  which  ne  had  iri 
'  him  at  the  time  of  the  firft  furrender  to  the  ufe  of  his 
■will ;  and  as  fuch,  it  continued  fubjeel:  to  be  drfpofed 
of  by  hi?  w91  under  that  furrender :  That  7*.  dying 
without  ifiue  by  S.  the  devife  to  his  youngeft  fon  B. 
and  his  wife  M.  after  the  deceafe  of  S.  the  teftator's 
widow,  was  a  difpofition  out  of  that  reperftoh  in  fee,, 
which  was  part  of  his  old  eftate  that  paffed  by  the  faid 
furrender  to  the  ufe  of  his  will ;  and  therefore"  M. 
the  widow  of  B.  was  intitled  under  the  faid  will,  and 
furrender  fo  made  to  the  ufe  of  it. 
*  P.  93'  '  *  On  the  other  hand  it  was  contended,  that  the 
eflates  derived  under  the  new  furrender  upon  the  fe« 
cond  marriage  were  new  eftates  throughout ;  and 
anions:  the  reft,  the  limitation  to  the  heirs  of  T.  was 
a  new  eftate  in  remainder  in  fee  acquired  to  him, 
and  was  no  part  of  the  eftate  which  he  had  before 
furrendered  to  the  ufe  of  his  will ;  and  confequently 
6'culd  riot  be  affected  by  that  furrender ;  and  therefore 
5TV  net  having  furrendered  this  new  eftate  to  the  ufe 
of  his  will,  was  not  enabled  to  devife  it  from  his  heir 
at  law.  That  though  T.  was  never  admitted  under  the 
laft  furrender,  yet  the  admittance  of  his  w'idow  after' 
his  deceafe  under  that  furrender,  being  the  admittance 
of  thofe  intitled  in  remainder  under   the  fame  furren- 

(53)  dgr  (namely,  the  right  heirs  of  the  teftator),  the  heir, 
by  that  admittance,  came  in  of  the  neau  remainder  in 
fee^  limited  to  his  father  by  the  ufes  of  the  furrender, 
to  which  that  admittance  related.  And  although  the 
old  eftate  remained  in  the  furrenderor,  till  the  admit- 
tance under  the  new  furrender ;  yet,  that  after  the 
admittance  of  the  widow,  the  old  eftate  had  no  longer 
any  exifterice  at  all ;  that  admittance  having  completely 
paffed  the  lands  to  the  ufes  of  the  laft  furrender,  un- 
der which  A.  the  eldeft  fon  was  intitled  to  the  land  as 

<.  heir  at  law  to  his  father. 

But 
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.  *  But  it  was  the  unanimous  opinion  of  the  court,  '  *  *  94° 
that  the  limitation  to  the  right  heirs  of  T-  in  the 
laft  furrender,  was  part  of  his  old  efiate ;  and  as  fuch, 
that  he  was  well  enabled  to  devife  it  by  the  former 
furrender  to  the  ufe  of  his  will ;  and  the  court  accord- 
ingly gave  judgment  for  the  plaintiff. 

It  is  obvious,  that  in  the  laft  cafe  the  will  being  fib-? 
fuqnent  \o  the  furrender  made  upon  the  marriage,  the 
queftion  did  not  in  any  degree  turn  upon  the  deftrihe 
of  revocations  of  wills,  which  entered  the  cafe  laft  be- 
fore noticed.  But  the  doubt  was,  upon  the  effecl:  of  - 
the  preceding  furrender  by  T.  to  the  ufe  of  his  will, 
in  regard  to  its  enabling  him  to  devife  the  remainder 
in  fee,  limited  to  him  by  the  fuhfequent  furrender  made 
upon  his  marriage  ;  and  depended  on  the  queftion,  whe-  /-  \ 
ther  that  limitation  to  his  right  heirs  was  a  new  eflate9  ^™ 
or  part  of  his  old  ejlate  unaffected  by  that  furrender  ? 
Had  it  been  a  new  eftate,  it  feems  it .  could  not  have 
parted  by  bis  will,  for  want  of  being  furrendered  to 
the  ufe  of  his  will ;  but  as  it  was  held  to  be  part  of 
the  old  eftate,  which  was  in  him  when,  he  made  the 
furrender  to  the  ufe  of  his  will,  he  was  enabled  to  de- 
vife it  by  virtue  of  that  furrender.  As  to  there  hav- 
ing been  no  admittance  in  his  life-time  under  the  laft 
furrender,  that  circum'ftance  *  feems  to  have  made  no  *  F.  £$.. 
alteration  at  all  in  the  cafe  ;  becaufe  the  admittance 
of  his  widow,  after  his  deceafe,  was  an  admittance  to 
all  in  remainder  under  the  fame  furrender,  according 
to  the  well  known  doctrine  in  fuch  cafes ;  and  con- 
fequently,  they  could  have  come  in  by  relation  under 
that  furrender,  as  if  the  admittance  had  immediately 
followed  the  furrender  *,  and  accordingly  it  was  obferv- 
ed  by  J.  Blackftone,  that  the  cafe  would  have  been  alt 
jone,  even,  if  upon  the  laft  furrender  made  by  T.  he 
had  been  admitted  under  it. 

To  refume  our.  attention  to  the  general  rule  I  ami 
treating  of,  we  are  to  obferve,  that  if  there  be  a  li-  {55) 
mitation  to  a  man's  heirs  in  any  deed,  or  inftrument, 
and  afterwards  he  acquires  the  freehold,  tssV.  by  other 
conveyance  or  .inftrument ;  in  this  cafe,  the  two  eftates 
will  not  become .  united  in  him ;  but  the  limitation  to 
his  heirs  will  ftill  continue  what  it  originally  was,  a 
contingent  remainder.  Thus  where  A.  was  tenant  for  life, 
remainder  to  the  right  heirs  of  B.»  afterwards  granted 

his 
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his  eftate  to  B.  fo  that  he  became  tenant  for  life  of  A. 
remainder  to  his  own  right  fairs ;  the  eftate  in  remain- 
der was  not  executed,  for  it  was  not  conveyed  by  the 
grant  of  the  firji  grantor,  but  by  the  a£t  of  another  per- 
fon  after  the  grant. 

*  And  fo  if  there  be  tenant  for'  life,  and  afterwards 
the  reverficn  by  fome  other  conveyance  be  limited  to 
his  heirs,  &c.  it  has  been  held,  that  fuch  limitation 
will  not  be  executed,  in  him.  So  in  a  cafe  where  huf- 
band  and  wife  being  feifed  of  a  copyhold  to  them  and 
the  heirs  of  the  huff  and ;  be,  after  a  furrender  to  the  ufe 
of  his  will,  devifed  to  the  heirs  of  the  body  of  the  ivife, 
if  they  fhould  attain  to  the  age.  of  14  years.  The 
court  agreed  that  the  devife  did  not  operate  as  a  re- 
mainder ;  for  though  the  wife  had  an  eftate  for  life,  yet 
this  was  a  new  devife  to  take  place  after  her  death,  and 
not  a  remainder  joined  to  her  eftate. 

There  was  indeed,  a  cafe  in  Chancery,  where  Lord 
Keeper  Wright  feemed  to  doubt  of  this  point  j  and  faida 
the  authorities  were  only  in  the  affirmative,  that  if  by 
the  fame  deed,  the  eftates  fhould  confolidate  ;  not  nega- 
tively, that  if  by;  different  deeds  they  ffould  not;''  and 
cited  the  cafe  of  Pybus  and  Mitford,  where  no  exprefs 
eftate  for  life  was  limited,  but  arofe  by  implication ; 
and  there  it  was  held,  that  the  eftates  were  confoli- 
dated.  However  the  court  took  time  to  confider. 
And,  in  truth,  Lord  Keeper  Wright,  when  he  faid  the 
authorities  were  only  in  the  affirmative,  &c.  appears 
not  to  have  been  apprized  of  the  cafe,  29  Ed.  3.  cited 
by  Holt  in  the  cafe  of  Moor  and  Parker,  (not  indeed  of 
Holfs  *  own.  opinion  in  the  cafe  of  Moor  and  Parker ) 
which  are  direQ:  authorities,  that  when  the  freehold  in 
the  anceftor,  and  the  limitation  to  the  heirs,  &c.  are 
by  different  conveyances,  they  will  not  confolidate. 
And  as  to  the  cafe  of  Pybus  and  Mitford,  though 
the,  freehold  there  was  by  implication,  yet  that  im- 
plication arofe  upon,  and  was  the  effefl  of  ;he  fame 
deed  as  contained  the  limitation  to  the  heirs  of  the 
body;  and  ccnftquently  both  eftates  might  in  that 
cafe  be  referred  to  the  fame,  deed.  It  feems,  Lord 
Keeper  Wright  had  not  fufficiently  weighed  the  grounds 
on  which  his  doubt  was  conceived,  and  therefore  took 
further  time  to  confider  of  ?t„     What  was  the  refult  of 

his 
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his  further  confideration  we  are  not  (to  my  knowledge) 
informed. 

Lord  Hardwicke,  it  is  true,    expreffed  his  idea,  that  vide  i  Atk. 
a  refulting  truft  of  the  freehold,    might  be  confidered  59$ 
as  a  continuing  precedent  eflate,  in  connection  with  con- 
tingent remainders  of  the  trujl ;    but  would  not  be  un- 
derstood   to   give   any  pofitive    opinion   on  the   point  ; 
only  thought  it  deferved  to  be   better   confidered,    by 
reaibn  of  its  analogy  to  the  cafe   of  Pybus  v.  Mitford. 
But  this   refpe&ed  an   eftate  by  implication,  arifing  on 
the  fame  deed  that  created   the  remainder  ;    and  there- 
fore did  not  reach  the  queftion  upon  the  connection  of 
two  eftates,  created  by,  or  acquired  *  under  different  in- 
ftruments ;  which  however  feems  now  to  be  fatisfacto-         "•  9°* 
rily  fettled  by  a  late  cafe  in  the  King's  Bench. 

The  cafe  was  this.     C.  P.  being  feifed  in  fee,  fettled  Doe,  leffee  of 
the  lands  on  his  fon  T.  F.  for  life,  retaining;  the  rever-  Fonnereau- 

*  o  tyt  ronne- 

fion    in    himfelf ;  and   afterwards  by    his    will,  reciting  reaUj  Dougi. 

that  he  had  fettled  the  eftate  on  his  fon  T.  F.  for  the  ^eP-  47°* 

term  of  his  natural  life,  he  declared  his  will  was,  and 

he  did  thereby  from  and  after  his  (the   fan's)  deceafe, 

give   and   devife  the   fame   to   the  heirs  male  of  his  body 

begotten  in  lawful  marriage,  and  in  default  of  fuch  iffue 

to  the  ufe   and  behoof  of   the  teftator's  own   fecond, 

third,  fourth,  and  fifth  fons  fucceffively,    in  tail  male-, 

T.  F.  after  the  teftator's  death  fuffered  a  recovery,  de~ 

vifed  the  eftate,  and  died  without  iffue. 

One  of  the  points  contended  for  was,  that  the  two 
eftates,  viz.  that  fettled  on  T.  F.  for  his  life,  by  deed 
in  his  father's  life-time,  and  that  devifed  to  the  heirs 
male  of  his  body,  by  his  father's  will,  united  and  thereby 
created  an  eftate-tail  in  T.  F. :  as  it  was  faid,  never 
to  have  been  determined,  that  two  eftates  in  the  fame 
land,  though  by  different  conveyances,  both  voluntary 
and  both  flowing  from  the  fame  per/on  fhould  not  unite. 
Lord  Mansfield,  in  delivering  the  opinion  of  the  court, 
*  faid,  they  all  thought,  that  the  eftate  for  life  being  *  P.  99. 
by  one  inflrnment,  and  the  limitation  in  tail  by  another, 
they  could  not  unite,  and  that  the  heirs  male  of  T.  F. 
would  have  taken  by  pur  chafe.  That  this  was  a  setled 
point,  and  they   laid  it  down, as   their  clear  opir 

NION.   .' 

It  may  not  be  improper,  in  this  place,  to  notice,  a   ■ 
cafe  which  occafionally  occurs  to  profeflional  gentle- 
men 
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men  in   the  courfe   of  practice.     I  mean  that   of  an 
eftate  limited  to   one  for  life,    by  deed,  and  a  limita- 
tion  afterwards,    in   his  life-time,    to  the    heirs  of  hjs 
body,  under  an  execution  of  a  power  of  appointment,  con- 
tained in  that  deed ;  as  a  limitation  to  the  ufe  of  A .  for 
life,  and  after  his  deceafe  to    fuch  ufes  as  B.  fhall  ap- 
point ^    who  afterwards,  in  A.h  life,  appoints  the  ufe 
to   the  right    heirs  of  A.      Upon  which    the    queftion 
arifes,  Whether  the  limitations  unite   according  to  the 
general  rule,  or  the  latter  operates  by  way  of  contin- 
VideButl.         gent  remainder  to  the   heir?     Mr.  Butler,  in  his  valu- 
notc  i.  Co.        able  Annotations  in  the  laft  edition  of  Coke  upon  Lit  tie - 
ton,  notices   this  caie ;    and  after  itatmg  the  arguments 
in  favour  of  the  union  of  the  two  limitations,  obferves, 
that  thofe  arguments  are  open  to  fome   objections,  par- 
ticularly with  refpect,  to  the  pofition  that  both  the  li- 
mitations are  made  at  the  fame  time. — But  I   think  an 
P  P.  1 00,      attentive  confideration  *  of  the  principles  on  which  the 
,  •  queftion  turns,  may  ferve  to   obviate  the   influence  of 

thofe  objections.     I  have  known  a  concurrence  of  opi- 
nions of  fome  of  the  firft  of  the  profeffion,  at  the  time, 
in  favour  of  the    union  of  the   limitations,    under   the 
circumftances   in  queftion.     It  is  a  conclufion  afforded 
us,  by  a  doctrine  which,  I  apprehend,  has  long  fince 
tranfcended    the    limits  of    eontroverfy,  viz.  that   the 
•limitation  of  a  ufe,    under  an   execution  of  a   power 
of  appointment   contained  in  a  conveyance  to  ufes,  in 
general,  operates  as  a  ufe  created  by,  and  arifmg  un- 
der, that  conveyance  itfelf\  and  of  courfe  is  the  fubject 
of  the  fame  confirucHon,  fo  far  as  the  time  of  its  taking 
effeft  admits,  as  it   would  have  been  exprefsly  fpecified 
and  afcertained  in  the  original   deed  itfelf.     The  only 
authorities  againft  the  union  of  the  eil°te  for  life  and 
'limitation  to  the  heirs,  are  cafes  where  the  two  eftates 
were  created  by  or  acquired  under  different  deeds  or  in- 
ftruments ;    but  if   we   admit   the   appointment,    made 
'  under  a   power  contained  in  a   fettlement   or  convey- 
ance, to  be  a  branch  of  that  fettlement,  merely   directing 
the   operation    of  it   quoad  the  ufes  appointed,  the   li- 
mitations in  fuch  appointment,  are   of  confequence  part 
of  fuck  fettlement  or  conveyance,  and  by  relation   virtu- 
ally contained  therein   from  the  time  of  the  appointment, 
*  P.  I;  01.      cmV    declared    by    way   of   reference  *  to  a  fubfequent 
fpecif  cation  thereof,    So  that  the  ufes  immediately  contain- 
y  .  \  -  c® 


DEFINED    AND    DISTINGUISHED. 

ed  in  the  original  fettlement  or  conveyance,  and  thofe 
mediately  fupplied  by  the  appointment,  equally  owe  their 
creation  and   effefl  to,  and  arife  from,    and   are  acquired 
under,  fuch  fettlement  or  conveyance.     If  fo,  the  au- 
thorities   againfl   the  incorporation  of  the    two    eflates 
when  created  or  acquired   by  different   deeds    or  inflru- 
ments,  do  not   apply  to  fuch  a  cafe  ;    which  in  truth 
falls  within  that  clafs,  where  the  two  eflates  are  created 
or  originate  in,  and  are  acquired  by  the  fame  deed.     The 
rule   exprefles  no  pofttion,    in  refpe£t  to  identity  of  time 
in  the  declaring,  but  only  of  the  inftrument  creating  the 
two  limitations ;    nor  does  coincidence  in  time,  of  the 
actual  fpecif cation  of  the  feveral  ufes,    appear  effential 
to  the  union  of  the  two  eflates ;    fince  there  is  no  ne- 
ceffity  for  their  both  vefling  and  taking  effe6t   at   the 
fame  time.     The  common  cafe   of  an  eftate  to  two  or 
more  for  their  lives,  remainder   to   the  right  heirs -of 
the  furvivor  of  them;    and  the  cafe  put  i  Inf.  378.  b. 
that  if  lands  be  given  to  two  during  their  joint  lives,  re- 
mainder to  the  heirs  of  him  who  fhall  die  firfl,  the  heir 
of  him  who  fhall  die  firfl,  fhall  have  the  land  by  defcent,Vide^x^ 
are  direct  authorities,  that  no   identity  in  point  of  time 
of  vefling  of  the  two  eflates,  is  requifite   to  the  opera- 
tion of  the   rule  in  Shelley's  cafe.     And  *  if  an  eflate  *  p   lQia 
limited  under  a  power  of  appointment,    in  a   deed,  is 
by  relation  to  be  confidered  as  part  of,  and  to  oper- 
ate in  the  fame  manner,  from  the  time  of  the   execu- 
tion of  the  power,  as  if  contained  in  fuch  deed ;    then 
have   the   original  and   fupplemental   limitations   every 
quality  of  relation   and   connection,    that   they   would 
have  had,    if  both  had  been   fpecified  in    the  original 
deed  itfelf,    except   in  regard  to   their  time  of  vefling 
or  taking  effeel ;    which  the  cafes   lafl  put,  prove  not 
to  be  eflential  to  the  operation  of  the   rule.     And  the 
only  inflances  that  occur  to  me    of  an  eflate  limited 
under  a  power  of  appointment   in  a  deed,   not  c-per-  vide  Duke  of 
ating  from   the  time  of  the  execution  of  the  power,  as  if  Marlborough 
contained  in  fuch  deed,  are,  in  fome  cafes  where  an  ?',L,°rd  G°" 
appointment  by  will  either  fails   by   the  death   of  the  a  vez  6r. 
appointee   in  the  teflator's  life-time  ;    or   is   precluded  Southby  v. 
by  a  defcent  to  the  appointee,   as  heir  of  the  appointor :  fbt°dle6I0o.e, 
and  in  fome  limitations   to  perfons  not  in  effe,  under  Hunt  *». 

Winchelfea.    ■ 
j  Black.    Rep.  tiy.    a  Bur,  879.     Butl.  not.  1.   Co.  Lit,  379.  b.  and  infra.  393. 

a  general 
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a  general  power  of  appointment ;  that  feem  to  be  clear 
of  thofe  obje&ions  to  a  perpetuity,  which  would  im- 
peach their  validity  if  limited  in  the  original  deed. 

The  general  rule  now  treated  of,  refpedling  the  union 
of  a  fubfequent  limitation  to  the  heirs,  £sfr.  with  an 
eftate  of  freehold  given  to  the  anceftor  in  the  fame 
*  P.  103.  conveyance,  is  laid  *  down  in  Shelley's  cafe  in  the 
following  terms,  viz.  "-where  the  anceftor  takes  an 
eftate  of  freehold  either  mediate  or"  immediate,  to  his 
heirs  or  the  heirs  of  his  body  ;  the  word  heirs,  is  a  word 
of  limitation  of  the  ejlate  and  not  of  pur  chafe" 

The  terms  in   which  the   rule   is    thus  laid  down  by 
Lord  Cokey  have   been   the  fubjeft  of  animadverfion  in 
a  valuable  publication,  to  which  I  have  had  occafion  to 
Doug!.  Rep.     refer  before  ;   where  the  author  fays,  it  may  be  obferv- 
iafol  1&63'   ec^  tnat  ^e  ru^e  *n  Shelley's  cafe  is  not  perfectly  accu- 
rate, in  faying,  that  when  there  is,  in  the  fame  con- 
veyance, a  limitation  to  the  anceftor,  for  life,  and  me- 
diately or  immediately,    to  his  heirs  in  fee,  or  in  tail, 
the  words    "  his  heirs,"   are  not  words  of  pur  chafe.—" 
.When  there  is  an  intermediate  vefted  remainder  in  tail, 
thefe  words,  Mr.  Douglas  {ays,  are  words   of  purchafe  \ 
they  do  not  qualify  the  eftate,  or  defcribe  the  quantity 
of  intereft  given  by  the  firft  limitation,  but  veft  another 
eftate,  a  remainder  in  fee  or  in  tail  in  the  tenant  for 
life. 

This  fuggeftion,  that  a  rule  of  law  of  fo  much  im- 
portance, and  the  fubjecl  of  fo  much  difcuffion,  has 
been  laid  down  in  terms  not  perfectly  accurate,  by 
fuch  a  reporter  as  Lord  Coke,  of  courfe  excites  the 
*  P.  104.  enquiry,  by  what  *~  criterion  fuch  accuracy  is  to  be 
determined  ?  It  muft  depend  on  our  explanation  of 
the  expreflion,  "  words  of  purchafe"  as  diftinguiihed 
from  that  of  words  of  limitationf  in  the  cafes  to  which 
the  rule  alludes. 

If  the  expreffion  "  words  of  purchafe"  is  explained 
to  mean  or  comprehend  words  which  give  any  other  or 
further  eftate  to  the  anceftor,  than  he  would  have  taken 
without  them,  then,  indeed,  is  the  rule  in  Shelley's  cafe, 
open  to  the  imputed  inaccuracy  in  terms.  But  if  that 
be  the  true  interpretation,  or  the  extent  of,  the  expref- 
fion,  "  words  of  purchafe,"  I  fear  it  will  be  difficult  to 
mew  any  diftinftion  between  them  and  vjords  of  limita- 
tion (to  heirs,  \$c.)  which  are  not  at   the  fame  time 

words 
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words  of  purchrfe.     For  in  a  limitation  to  a  man  and  his 

heirs,  the  words  his  heirs  operate  to  veft  in  him  another 

and  further  eflate,  than  he  would   have   taken  without 

them,  viz.  the  fee,  which  they  fuperinduce   upon    the 

eftate  for  life,  given  him  by  that  part   of  the  limitation 

which  is  exprefsly  directed   to,  himfelf.     This   is  well 

exemplified  by  Mr.  Juftice  Blackflone  in  his  argument  in  Vide  Harg. 

Perrin  v.  Blake,  below  cited,  where  he   fays,  "  that  in  TraaS  v-  '« 

"  the  creation  of  an  eftate  in  fee,  or  in  tail,  by  a  gift 

"  to  A.  and  to  his  heirs  for  ever,  or  to  A.  and  to  the 

"  heirs  of  his  body  *  begotten,  the  firft  words  (to  A.)  *  P.  105. 

"  create  an  eftate  for  life  ^    the  latter  (to  his  heirs  or 

i(  the  heirs  of  his  body  J   create  a  remainder  in   fee,  or 

"  in  tail,  which  the  law,  to  prevent  an  abeyance,  re- 

"  fers  to  and  vefls  in  the  anceflor  himfelf,  who   is   thus 

<s  tenant  for  life,  with  an  immediate  remainder  in  fee  or 

<c  in  tail,  and  then  by  the  conjunction  of  the  two  eflate s, 

"  or  the   merger  of  the  lefs  in  the  greater  he  becomes 

"  tenant  in  fee,  or  tenant  in  tail  in  poffeffion." 

Such  confequently  cannot  be  the  meaning  or  import 
annexed  by  Lord  Coke  to  the  expreflion  words  of  pur- 
chafe,  becaufe  he  ufes  them  in  contradiftinction  to  words 
of  limitation ;  which  if  we  allow  him  a  right  to  do, 
(and  afluming  it  ourfelves,  we  cannot  well  deny  it  to 
him)  we  muft  then  recur  to  an  explanation,  which  af- 
fords fome  diflinflion  betwixt  words  of  limitation  and 
words  of  pur  chafe,  applicable  to  the  terms  of  the  rule 
as  laid  down  by  Lord  Coke.  And  if  under  this  con- 
ftraint  we  admit  the  diftin&ion  hitherto  apparently 
taken  between  them,  and  allow  the  former  to  mean 
or  comprife  words  which  do  not  give  the  eftate  im- 
ported by  them  originally  to  the  heirs,  &c.  defcribed, 
or  to  whom  they  are  exprefsly  directed,  but  only  ex- 
tend the  anceflor' s  eftate,  whether  immediately,  mediately, 
Or  eventually,  to  an  eftate  of  inheritance  defcendible  *  to  *  P.  Io6\ 
the  heirs  defcribed,  fubject  to  the  difpofitions  (if  any) 
interpofed  between  the  two  limitations ;  and  confine 
the  latter,  viz,  words  of  purchafe,  to  mean  fuch,  as  give 
the  eftate  thereby  imported,  originally,  to  the  heirs, 
lie.  defcribed,  and  not  through  the  medium  of,  or  by 
defcent  from  the  anceflor ;  then  will  the  terms  of  the 
rule  in  Shelley's  cafe,  ftand  perfeclly  clear  of  the  in- 
accuracy fuggefted ;  at  the  fame  time,  that  the  words 
his  heirs,,  in  the  common  limitation,  to  a  man  and  his 

heirs 
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heirs  for  ever,  will  be  words  of  limitation  in  the  correct 
fenfe  of  that  expreflion,  inftead  of  being  -words  of  pur- 
J  chafe. 

In  truth  the  only  fubftantial  difference  between  a 
limitation  to  A.  and  his  heirs,  and  a  limitation  to  him 
for  life,  remainder  to  B.  in  tail,  remainder  to  the  right 
heirs  of  A*  appears  to  be,  that  in  the  firft  inftance,  A. 
takes  the  entire  ejlate  in  fee,  and  in  the  other  he  takes 
it,  divided  by  and  fubjecl  to  the  eflate-tail  in  B.  The 
words  his  heirs,  in  either  cafe  operate  equally  as  words 
of  limitation,  viz.  words  giving  the  eftate  imported  by 
them  not  originally  to  the  exprefs  objetls  of  the  defcrip- 
tion,  but  extending  the  anceftor's  eftate  immediately  in 
the  one  cafe,  and  mediately  in  the  other,  to  them  by 
defcent,  and  limiting  the  ultimate  bounds  of  the  eftate 
vyhich  he  is  to  take. 

*  P.  107.         *  If  in  the  cafe  of  a  limitation  to  A.  for  life,  re- 

mainder to  another  in  tail,  remainder  to  the  right  heirs 
or  heirs  of  the  body  of  A.  we,  on  the  ground  of  any 
fuppofed  advance  to  accuracy,  call  the  words,  heirs,  &c. 
words  of  purchafe,  becaufe  they  give  the  inheritance  tQ 
the  anceftor,  when  he  would  have  taken  only  an  eflate 
for  life  without  them ;  then,  upon  the  fame  principle, 
in  a  limitation  to  a  man  and  to  his  heirs  for  ever,  we 
muft  term  the  word  "  heirs"  a  word  of  purchafe ;  as  it 
.  gives  him  another  further  eftate,  viz.  the  fee,  in  addi- 
tion to  the  freehold,  which  is  all  he  would  have  taken 
without  it.  The  attempted  correction. muft  fail  or  take 
place  equally  in  both  inftances.  The  obvious  impropri- 
ety of  it  in  the  latter,  feems  to  involve  the  denial  of 
its  admifiion  in  the  former. 

When    the  words,  heirs,    &c.    operate  on]y  to   ex- 
pand an  eftate  in   the   anceftor,  fo   as   <-o  let   the   heirs  j 
deferibed  into  its  extent  and  intitle   them   to  take   de- 
rivatively, through  or  from  him,  as  the  root  of  fucceffion, 
or  p  erf  on  in  whom  the  eftate  is  confidered  as  commencing, 
they  are   properly  words  of  limitation ;  but  when   they  ' 
operate  only  to  give  the  eftate  imparted  by  them,   to  the 
heirs  deferibed,    originally  and  as  the  persons   in   whom  1 
that  eftate  is  confidered  as  commencing,  and   not   deriva-  ' 
tively  from   or   through  the  anceftor,  they  are  properly 

*  P.  108.     words  *  of  purchafe.       Lord  Coke,    m    the   rule    under 

confideration,  very  properly  refers  the  word  purcliafe  ' 
to  the  exprefs  cbjscls  of  the  limitation,  viz.  heirs,  &c.  ■ 
and  when  fuch  heirs,  i£c.  originally  acquire  the  eftate 

by    ; 
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.by   thofe  „  words,    he  ftyles   them   words   of  purchafe, 
otherwife  not. 

In  general,  words  of  purchafe  are,  thofe,  by  which 
taken  abfolutely  without  reference  to,  or  connection 
with,  any  other  words,  the  eftate  firft  attaches,  or  is 
confidered  as  commencing  in  the  perfon  defcribed  by 
them  ;  whilft  words  of  limitation  operate  by  reference 
to  or  connection  with  other  words,  and  extend  or  mo- 
dify the  eftate  given  by  thofe  other  words.  This  is 
evidently  the  line  of  diftin&ion  adopted  by  Lord  Coke, 
and  which  pervades  the  terms  of  the  rule  in  queftion ; 
and  is,  in  fa£r,  admitted  by  all  who  do  not  deny  the 
word  heirs,  in  the  common  limitation  to  a  man  and  his 
heirs  for  ever,  to  be  words  of  limitation. 

But  here  it  is  to  be  remarked,  that  when  the  words 
heirs  male  of  the  body,  &c.  operate  as  words  of  purchafe ; 
that  is,  when  they  do  not  attach  in  the  anceftor,  but 
veil;  in  the  perfon  anfwering  the  defcription  of  fuch 
fpecial  heir,  they  appear  to  have  a  fort  of  equivocal 
or  mixed  .effect.  For  though  they  give  the  eftate  to  *  *  P.  log, 
the  fpecial  heir  originally,  and  not  through  6r  from  his 
anceftor,  yet  the  eftate  which  he  fo  takes,  has  fuch  a 
reference  to  the  ancejlor,  as  to  purfue  the  fame  courfe 
of  fucceftlon,  in  the  fame  extent  of  duration  or  conti- 
nuance, through  the  fame  per fons,  as  if  it  had  attached 
in  and  defcended  from  the  anceftor. 

Thus  a  limitation  to  the  heirs  male  of  the  body  of  B. 
(where  no  eftate  is  in  or  given  to  B.  himfelf),  though 
it  originally  attaches  in  his  heir  male  under  that  fpecial     .  - 

defcription,  and   fo  far  operates  as    words  of  purchafe,  v;ie»s.ca.fe 
yet  it  not  only  gives  fuch  heir  an  eftate  in  tail  male,  with-  Co.  Lit.  z<5, 
out  anv  exprefs  words  of  limitation  to  the  heirs  male  of  £•  fuPra»  3°- 

,.  •',,-.  r    j  a  -i  -ii  c-\  f  Southcott  v. 

his  ovjti  body,  but  juch  an  ejiaie  tat  I,  as  will,  on  failure  of  stowell, 
his  ifiue  male,  go  in  fucceffion  to  the  other  heirs  male  fuPra>  l%- 
of  the  body  of  B.,  in  the  fame  courfe  as  if  the  eftate  p^eT 
tail    had  defcended  from   B.    himfelf.    'And   indeed  this  fupra,  33. 
effect  of  words  or    limitation  feems    to  be  ^included  in 
the  import  of  the  defcriptive  words',  becaufe  heirs  male 
of  the  body  of  B.  equally  comprehend,  in  point  of  de- 
fcription, heirs  male  of  the  body  of  fuch  heir  male,  who 
after  his  death  will  be  heirs  male  of  the  body  of  B.     This 
virtually  involves  a  limitation,  in  tail  male  to  fuch  fpecial 
heir  ;    and  as  the  fame  defcription  equally  comprehends 
other  male  heirs  of  the  body   of  B.,  who  upon  the  de- 

ceafe, 
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*  P.  no.      ceafe,    and  failure   of  iffue   male   of  *  the  firjl  fpecial 

heir,  will  become  heirs  male  of  the  body  of  B.,  there 
is  the  fame  reafon  to  confider  them  and  their  iffue  male 
as  comprifed  in  the  limitation,  as  there  was  to  intitle 
the  firjl  fpecial  heir*  and  his  ijfue  male  under  it. 

This  devolution,  after  the  deceafe  and  failure  of 
iflue  male  of  the  firfl  fpecial  heir  of  B.  to  other 
heirs  equally  falling  within  the  fame  defcription,  has 
been  flyled  a  defcent  per  formam  doni.  But  this  fort  of 
acquififeion  of,  or  fucceffion  to  an  eflate  tail,  by ,  the 
heirs,  male  of  the  body  of  B.  in  a  collateral  line  be- 
tween themfehes,  is  not  flri&ly  a  defcent;  nor  does  it 
©perate  as  a  purchafe.  It  is  not  Unfitly  or  completely 
a  dfcent,  becaufe  the  eflate  never  attached,  or  by  pof- 
fibirity  could  attach  in  the  anceflor,  or  be  derived  from 
or  through  him.  It  has  not  the  effect  of  a  purchafe, 
becaufe  the  eflate  goes  in  the  fame  csurfe  of  fucceffim 
as  it  would  have  done,  under  a  defcent,  exclufive  of 
perfons  to  whom  it  would  have  gone  if  the  heirs  male 
had  taken  abfolutely  by  purchafe. 

If,  for  inflance,  the  heir  male  of  the  body  of  B. 
were  to  take  abfolutely  by  purchafe,  then  upon  the  de- 
ceafe and  failure  of  iffue  male  of  a  fon  of  B.  in  whom 
the  eftate  had  firjl  vefied  under  that  defcription,  the 
efcate  tail  fo  -vefied  would  either  determine,  and  not  go 
over  to  another  fon  of  B.  who  could  not  be  ijp.ee  in  tail 

*  P.  1 1 1 .      of  the  *  per  fon  in  ivhom   the   eflate  tail  fo  .  defied  as  pur- 

chafer,  nor  of  courfe  intitled  to  fuceeed  to  an  efiate  tail 
originally  acquired  by  his  brother,  independently  of  a 
defcription  relative  to  their  father  or  common  anceflor ; 
or  elfe  it  would,  on  the  principle  of  going  in  fuccefficn 
by  ivay  of  purchafe  to  perfons  abfolutely  anfwering  the 
defcription  of  heirs  male  of  the  body  of  B.  devolve  on 
perfons  fuccefuvely  anfivering  that  defcription,  and  capa- 
ble of  taking  under  it  originally  by  way  of.  purchafe, 
without  any  relation  or  refpect  to  their  capacity  of 
taking  fuch  an  eflate  tail  by  defcent  from  B. ',  and  of 
cenfequence  would  pafs  from  the  fons  of  B.  on  failure 
of  their  ifTue,  on  to  the  iffue  male  of  a  deceafed  daugh- 
Vide  *9SH.  ter  of  B.  being  then  heir  male  of  the  body  of  B.  ca- 
6.  44._  and  pable  of  taking  originally  under  that  dtfcripticn  by  way  of 
b°Hob  «'  purchafe.  But  if  this  devolution,  or  mode  of  fucceffion 
to  fuch  an  efcate,  poffeffes  (as  I  apprehend)  neither  of 
thefe  qualities,  it  certainly  differs  very  materially  from 

the 
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the  acquifition  of  a  new  eftate,  orginally  and  abfolutely 
by  purchafe.     So  efTentially    indeed    does   it    differ  from 
a  purchafe,    that  the    only   mode  of  aliening  the    title 
under  it,   is   by  the  fuppofition  of  a  defcent,  in  a  writ  of  Mandev;Ia,g 
formedon  brought  for  the  recovery  of  the  eftate  ;  which  cafe,  Co  Lit. 
mode  of  recovery,  at  once  extends  and  confines  the  fuc-  a<J>  b-  fapra* 
eflion   to   thofe,   who  would    have  taken,  if  the  eftate 
ad  drfccnded  from  the  *  anceftor  named.     And   it  has  $  p    II2  ' 
accordingly,  in  the  language  of  our  courts,  at  one  time 
been  ftyled  a  defcent,  -  as   diftinguifhed  from  a  purchafe,  vide  a  Mod_ 
whilft  at  another  it  has  been  ftyled  a  pur-chafe.     As  in  nop. 
the  cafe  of  Wills  v.  Palmer,  where  the  Judges  faid,  that,  wills  v. 
in  cafe  a  third  perfon  had  been  the   grantor,  they  fhould  Palmer,  fa- 
have   thought   that  Henry  Palmer  would   have   taken  an  pra>  p'  2i" 
eftate  in  tail  male   by  purchafe.     Now  if  the  grant  had 
been    by  a  third   perfon,  the    eftate  tail  fnuft,  it  fhould 
feem,  have  firft  vefted  in  William  Palmer,  who  at  Jrch- 
dale's   deceafe  was  heir    male  of  the  body  of  Archdah> 
and  Henry  would  have  taken  on  the  failure   of  his  iftue 
male,  juft  as  Maud  did  in  Mandevile^s  cafe,  on  the  death 
of  her  brother  Robert  without  iflue  ;  which,  though  ne- 
ceiTarily  treated  as  a  defcent   in  her  formedon,  Lord  Coke 
obferves  was  not  in   truth  a  defcent  from  Robert.     Lord  VideHarg._ 
Hale,  indeed,  with  an  emphatical   accuracy,    calls  it  a  "'    a,  °' 
qua  ft  intail. 

It  feems,  in  truth,  of  a  compound  or  intermediate 
defcription  betwixt  a  defcent  and  purchafe.  In  point  of 
acquifition  it  has  the  quality  of  the  latter,  as  not  being 
derived  from  or  through  the  anceftor;  but  in  regard  to 
its  ceurfe  of  devolution,  it  is  referable  to  the  former,  as 
purfuing  the  very  fame  channel  of  tranfmiflive  fuccef- 
iion.  It  is  a  fort  of  intail,  which,  though  it  firft  at- 
taches in  the  *  fpecial  heir  according  to  the  nature  of  ^  p  ri» 
the  defcription,  yet  terminates  not  in  him  and  his  re- 
prefentatives  of  the  fpecies  denoted,  but  continues  its 
progrefs  through  the  whole  race  of  heirs  defcribed  ;  in 
the  fame  courfe  as  if  it  had  been  an  eftate  vefted  m  the  ■ 
anceftor,  defcendible  from  him  to  his  heirs  of  that  de- 
fcription. 

The  rule  has  generally  been  confidered  of  feudal  ori-  y;de  .  BaCs 
gin,  and  introduced  to  prevent  frauds  upon  the  tenure.,  Abr.  301, 
If  fuch  a  limitation  had  been  conftrued  a  contingent  re-  and  2  Burr- 
mainder,  the  anceftor  might,  in  many  cafes,  have  de-  ( 

ftroyed  it  for  his  own  benefit,  if  occafion  had  called  for 

it; 
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it ;  if  not,  he  might,  have  let  it  remain  to  his  heir  in 
as  beneficial  a  manner  as  if  it  had  defcended  to  him,;  at 
the  fame  that  the  lord  would  have  been  deprived  of  thofe 
frtiits  of  the  tenure,  which  would  have  accrued  to  him 
upon  a  defcent.  So  that  under  fuch  a  conftruction,  the 
anceftor  would  have  had  all  the  power  over  the  eftate 
(5°)  which  he  would  have  had  over  a  vefted  inheritance  ; 
and  if  he  were  not  inclined  to  ufe  that  power,  his  heir 
would  have  taken  the  eftate  as  fully  as  by  defcent, 
without  the  feudal  burdens  to  which  he  would  have 
been  liable,  in  confequence  of  a  defcent.  A  conftruc- 
tion.fo  advantageous  to  the  tenant,  would  doublefs  have 

*  P.  114.    made  limitations  of  that  nature  very  frequent,  *  to  the 

great  prejudice  of  the  lord  of  whom  the  lands  were 
liolden. 

In  thofe  cafes,  indeed,  where  the  limitation  to  the 
heirs,  &c.  was  not  immediate  upon  the  limitation  of  the 
freehold  to  the  anceftor,  or  where  the  anceftor  himfelf 
would  not  be  intitled  to  the  inheritance  upon  the  de- 
struction of  the  remainder  to  his  heirs,  &c.  there  it 
could  not.  be  to  the  anceftor's  intereft,  to  deftroy  the 
remainder  to  his  heirs,  though  it  had  been  conftrued 
contingent ;  but  neverthelefs,  the  heirs  would  have 
efcaped  the  fame  duties  to  the  lord,  and  the  lord  of 
courfe  have  been  the  fame  lofer  in  thefe  as  in  the 
other  cafes.  Therefore,  though  there  was  not  the  fame 
ground  to  apprehend  the  great  frequency  of  limitations 
of  the  latter  fort,  becaufe  of  the  limited  intereft  the 
anceftor  could  have  in  them ;  yet,  as  they  would  have 
proved  equally  prejudicial  to  the  lord  whenever  they 
ihould  occur,  as  thofe  other  wherein  the  anceftor  had 
a  greater  intereft,  the  fame  reafons  prevailed  to  extend 
the  rule  to  all  of  them. 

In  a  manufcript  treatife,  apparently  of  the  Lord  Chief 
Baron  Gilbert,  on  the  fubject  of  Remainders,  it  is  faid, 
the  reafon  of  the  cafes  falling  under  the  rule,  feems  to 
be,  either  the  prejudice  that  might  enfue  to   the  lord  or 

*  P.  115.     to  *  the  donor  by  the  lofs  of  wardfhip,  marriage,  &c. 

if  fuch  heirs  fhould  be  purchafers ;  becaufe  they  then 
claiming  nothing  from  their  anceftor  by  hereditary  fuc- 
cefilon,  would  not  be  liable  to  the  jerms  or  conditions 
affixed  to  the  hereditary  fuccejjion  only  ;  and  then  every 
one  would  make  their  heirs  purchasers ;  or  from  the 
prejudice  that  might  happen   to  the  heirs  themfelves, 

by 
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by  the  lofs  of  fuch  remainder,  if  the  anceftor  mould  do 
any  thing  to  forfeit  or  determine  his  eftate  for  life 
after  the  determination  of  the  intermediate  eftate  ;  for 
they,  not  being  Capable  of  taking  fuch  remainder 
when  fuch  preceding  eftates  ended,  could  never  after 
lay  claim  to  it ;  and  fo  an  unwary  anceftor  might  de-^ 
feat  his  heir  of  the  pur  chafe ;  or,  laflly,  from  the  con- 
formity or  parity  of  reafon  they  bear  to  a  limitation 
to  A.  and  his  fairs,  or  heirs  male  or  female  of  his  body  £ 
for  as  the  one  gives  an  eftate  for  life  by  implication,  and 
more,  fo  the  other  gives  him  ike  fame  iii  eXprefs  words> 
and  more  ;  and  expreffto  eorum  qu<£  tacit e  infant  nihil  oper- 
atur.  And  the  interpofition  of  another  eftate  between 
them,  only  breaks  the  order  of  the  limitation,  not  th£ 
tperatim  of  the  -words ;  which  being  the  fame  in  both 
cafes,  ought  to  have  the  fame  operation  and  construc- 
tion -f- 

*  But  not  notwithstanding  what  has  been  faid  of  the    *P.  ii& 
origin  of  this  rule,  the  late  Mr.  juftice  Blackjione,  in  his 
argument   on  the  cafe  of  Perrin  v.  Blake,    in  the  Ex- 
chequer Chamber)  held  it  by  no  means  clear,  that  the 
rule  I  ani  (peaking  of  took  its  rife   merely  from  feudal 
principles ;  he  was  rather  inclined  to  believe  that  it  was 
firft  eftablifhed  to  prevent  the  inheritance  from  being  ift  . 
abeyance  ;  and  that  one  principal  foundation  of  it,  was  c^fa^f 
to  obviate  the  mifchiefof  too  frequently  putting  the  inhe-  LaW  Tku&r, 
ritance  in  fufpence  or  abeyance.     Another  foundation,  v'°'-  }  •  P-  498. 
he  faid,   might  be,  and  was  probably  laid  in  a  principle  an   5°0' 
diametrically  oppofite   to   the   genius  of  the, feudal  in- 
ftitutions ;    iiamely,  a  defire   to  facilitate  the  alienation 
of  land>   and  to  throw  it   into  the  tract  of  commerce* 
one  generation  fooner,    by  veiling  the  inheritance  in  the 
anceftor^  than  if  he  continued   tenant  for  life,  arid  the 
heir  was  declared  a  purchafer. 

The   learned   Judge  refers  to   a  eafe$  which   he   be-  jb;cji  4bt^ 
lieved  to  be  the  very  firft  in  our  books  wherein  the  prin- 
ciple  was  ejiablijjjed.     Where  A.  purchafed  the   manor 
of  F.  to  hold  to  himfelf  and  *  his  wife  and   his  eldeft  *•  P.  117. 
fon,  and  the  heirs   of  the   body   of  the  fon,    and   if  he 

■f  I  cannot  omit  this  opportunity  of  Acknowledging  the  obligation  I  am 
under  to  Mr.  Hargrdve,  for  his  unfolicited  communication  of  the  treatile 
I  have  here  cited  •,  from  which,  the  ufeful  collection,  under  the  title  Re- 
rntinder,  in  the  third  volume  of  Baeon,$  Abridgment,  is  probably  an  ex« 
tra&. 

Vol.  I.  ,       F  died 
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M.  1 8  Ed.  i.      died  without  heirs  of  his  body,   then  to  remain  to  the 
fol-  577-  right  heirs   of  A.    the  father.     The    fon   died   without 

ifTue  in  the  father's  life-time.  The  father  became  bound 
in  a  ftatute  merchant,  and  died,  leaving  another  fon  his 
heir.  To  a  writ  fued  out  extending  the  lands  of  A. 
upon  the  ftatute,  the  fheriff  returned  he  had  delivered 
all  the  lands  which  A.  had  in  fee,  except  the  manor  of 
F.  in  which  he  had  only  an  eftate  for  term  of  life.  Up- 
on this  return  it  was  argued,  that  A .  took  only '  an 
eftate  for  life,  the  fee-fimple  being  limited  to  his  heirs, 
who  therefore  took  by  purchafe  ;  but  the  court  held  the 
contrary  ;  for  this  reafon  among  others,  becaufe  other- 
•wife  the  fee  and  the  right,  after  the  death  of  the  eldeji 
fon,  would  be  in  nobody.—- — And  upon  the  whole  he 
infers,  that  the  rule  was  of  the  higheft  antiquity,  not 
merely  grounded  on  any  narrow  feudal  principle,  but 
applied  in  the  very  firft  inftance  we  know  of,  to  the  li- 
beral and  confcientioUs  purpofe  of  facilitating  the  alien- 
ation of  the  land,  by  charging  it  with  the  debts  of  the 
' ,  anceflor. 

Harg.  Lavr  Mr.  Hargrave,  in  his  profound  and  animated  obfer- 

Trafts,  v.  i.  Vatioiis  on  the  rule  in  Shelley's  cafe,  refers  that  rule 
with  great  ingenuity  to  a  much  broader  bafis,  as  one 
branch  of  a  policy  of  law  adopted  to  prevent  annexing 
*'  P.  1 1 8,  to  a  *  real  defcent,  the  qualities  and  properties  of  a  pur- 
chafe. He  treats  it  as  one  of  the  two  barriers  which 
our  law  places  between  defcent  and  purchafe.  The  rule 
of  law  which  prohibits  a  man  from  raifing  a  fee- 
fimple  to  his  own  right  heirs  as  purchafers,  he  cor> 
,  fiders  as  one  of  thofe  barriers ;  obferving,  that  as  that  rule 
applied  only  to  the  a£b  of  the  ancefor,  as  between 
himfelf  and  his  own  right  heirs,  it  was  requifite  to 
have  the  fame  barrier  between  perfons  not  {landing 
towards  each  other  in  the  fame  relation.  And  it  was 
for  that,  the  rule  in  Shelley's  cafe  was  calculated  ;  of 
which  the  fhort  amount  was,  that  no  man  mould  raife 
in  another  an  eilate  of  inheritance,  and  at  the  fame  time 
make  the  heirs  of  that  perfon  purchafers. 

.  I  am  not  apprifed   of  any  information   that  can  be 
added  to  the  authorities   I   have  now  cited,  refpecting 
the  principles  to  which  the  rule  in  queftion  is  referable. 
Upon  which  principles  we  may  obferve,  that  the  afcrib-  j 
ed  policy  of  facilitating  alienation  of  the  lands,   or  fub- 1 
je&ing  them  to  debts,  and  the   law's  prohibition  of  a| 

man's 
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man's  raifing  a  fee-fimple  to  his  own  right  heirs  as  pur- 
chafers,  appears  to  reach  only  the  limitation  to  the  heirs 
'general  \  for  that  to  heirs  fpvcial  inftead  of  a  fee-fimple 
raifed  an  ejlate-tail,  which  was  not  alienable,  nor  fubjecl 
to  debts*  at  the  fuppofed  time  of  the  *  eflablifhment  of  *  P.  1*9*, 
the  rule.  But  the  aim  of  obviating  the  frauds  in  the 
tenure,  and  avoiding  an  abeyance  of  the  inheritance,  ap- 
plies with  equal  force  to  both  limitations; 

Indeed  to  whatever  origin  or  principles  we  refer  the 
rule,  I  think  the  cafe  cited  by  Mr.  Juflice  Blackjlone^ 
1 8  Ed.  ii  will  not  admit  our  confidering  it  as  a  fettled 
rule,  or  one  that  had  obtained  a  known  eflablifhment  at 
that  time,  even  ,'m  limitations  to  the  heirs  general.  The 
fherifF's  return,  the  debates  in  the  court}  and  the  reafon 
given  for  the  judgment^  all  concur  in  precluding  fuch  a 
fuppofitiort.  I  fhall  take  another  occafion  to  fpeak  of  Vide  ihfra^ 
the  extent  and  application  of  this  agitated  rule.  fo1-  '43- 

But  fuppofing  the  rule   to  have  been  of  feudal  infli  - 
tution>  and  confeq'uently  that   the  reafon  on  which  it        v59) 
took  its  rife  ceafed,  with  thofe  fruits  of  tenure  which 
it  was  calculated  to  preferve  ;    has  not  the   feafon    on 
which  the  right  of  primogeniture  was  eflablifhed  in  this 
kingdom  alfo  long  ceafed  ?     Did  the  original  grounds  of 
mofl  of  our  Engl  ifh  laws  of  property  exifl  arty  longer 
than  the  feodal  tenures  prevailed  ?     Yet  does  the  right 
of  primogeniture  ftill  continue  part   of  the  laws  of  de~ 
fcent  in  this  country.     And  where    is   the  authority  td 
tell  us,  that  the  flatute  12  Car.  2.  c.  24.  virtually  anni-    . 
hilated  the   mafs  of  our  Englifh   *  laws  of   property,,      *•  *2Q» 
only  by  converting  other  tenures  into  common  foeage 
tenures  ?'...., 

>We  have  many  laws,  the  origin  of  which  cannot  at 
this  diftant  period  be  traced  at  all ;  yet,  juflly  fhculd 
we  laugh  at  the  man,  urging  that  as  an  argument 
againfl  the  prefent  Validity  of  fuch  laws :  and  furely 
a  law  for  which  no  reafon  at  all  riow^  appears,  has 
ho  more  original  ground  in  the  prefent  flaie  of  things}  (66) 
than  a  law,  whofe  origin  may  be  traced  tip  to  a  cir- 
cumflance  which  does  not  now  exifl.  What  reafon  then 
can  be  afligried,  why  the  orie  mould  be  lefs  facred  tliari 
the  other  ?  Judge  Blackjlone  in  the  argument  above 
referred  tq^  fays*  "  Were  it  Unfitly  true  thdt  the  origin 
of  the  rule  in  queftion  was  merely  feodal,  and  calcu- 
lated folely  to  give  the  lord  his  profits  of  tenure,  of 
F  2  which 


CONTINGENT     REMAINDERS 

which  (by  the  by)  he  had  never  met  with  a  Tingle  trace 
in  any  feodal  writer  ;  (till  it  would  not  make  the  autho- 
rity of  the  rule,  or  make  us  wifh  for  an  opportunity 
to  evade  it.  There  is  hardly  an  ancient  rule  of  real 
property  but  what  had  in  it  more  or  lefs  of  a  feodat 
tincture  ;  and  after  inflancing  feveral,  he  obferves  that 
whatever  their  parentage  was,  they  are  now  adopted  by 
the  common  law  of  England,  incorporated  into  its  body, 
and  fo  interwoven  into  its  policy,  that  no   court  of  juf- 

£  |>   121       *'ce  m  t^s  kingdom  *  had  either  the  power  or  (he  fruit- 
ed) the  inclination  to  diflurb  them." 

It  is  true  where  thofe  things  which  are  the  objects 
of  any  rule  of  law  ceafe  to  exiit,  there  the  rule  itfelf 
mult  of  neceffity  ceafe  for  \vant  of  fubject- matter  to  re- 
fate  to,  or  have  any  effect  upon ;  but  it  by  no  means 
follows,  that  where  the  fame  objects  of  a  lav/  iliil  con- 
tinue, that  there  the  law  mould  ceafe,  only  becaufe  the 
very  flate  of  things  which  was  the  frrft  occafion  of  it, 
fio  longer  exifcs. 

Whilft  the  fame  fubject  continues,  there  muft  be 
ftill  the  fame  necernty  for  fome  rule  or  regulation  in 
refpect  to  it.  But  if  the  old  rule  of  law  were  to  ceafe 
with  the  circumflance  or  ftate  of  things  which  gave  it 
birth,  the  fubjecl:  would  remain  at  large,  unregulated 
by  any  law,  and  expofed  to  the  arbitrary  direction  of 
rgj]  ignorance,,  partiality  or  caprice,  until  the  legiflature 
fhould  interfere  and  make  a  new  law  refpecting  it. 
This  would  be  opening  a  door  perpetually  to  all  that 
uncertainty,  confufron,  and  inconvenience,  which  laws 
and  rules  ware  intended  to  obviate  and  prevent. — The 
conclufiori  is,  that  every  rule  of  law  once  cftabtiJpM  con*- 
tinues  to  be  fo,  whilrl:  the  fubjecl:  of  it  exifts,  until  al- 
tered by  fome  folemn  act  of  legiflation. 

*  P.  122=  *  Now  in  regard  to  the  rule  of  lav/,  or  legal  eori- 

ftrudtion,    whereby   the  limitation   to  the   heirs,  &c.   h 
executed   in  the  anceflor,   thougn  we  admit  the  reafort 
«■  on  which  it  farit  took  place  no   longer   to  exifl,    yet  the 

fubjecl:.  of  the  rule  flilf  remains;  there  are  ftill  the 
fame  limitations  of  eftates  for  it  to  operate  upon; 
and  the  law  having  been  once  fo  eftabliihecl  ;  (no  mat- 
ter upon  what  ground)  the-  courts  of  law,  who  confider- 
ed  themfelves  as  entrufted  with  the  power  ,  not  of  ab- 
rogating or  altering  old,  or  enacting  new,  but  only  of 
expounding  and  pronouncing  ejiabliflnd   laws   and    legal 

rules, 
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rules,  have  through  a  long  fucceflion  of  determinations 
on  this  point,  grounded  their  judgments  upon  that 
rule ;  as  will  appear,  when  I  come  to  confider  the  fe- 
veral  eafes  reflecting  it. 

But  if  the  recorded  antiquity  of  the  rule,  if  its 
adoption  and  prevalence  during  a  period  of  near  five 
hundred  years  (reckoning  from  the  cafe  18  Ed.  2. 
cited  by  Judge  Blackjlone)  have  not  yet  flamped  it 
with  legal  fanflity,  nor  intiried  it  to  the  attention  and 
obfervance  due  to  an  ejlablijhed  rule  of  law  ;  vain,  I 
am  afraid,  will  be  any  refort  to  its  origin  or  prin- 
ciples, at  a  period  when  they  are  confeffediy  either 
too  remote,  or  too  latent,  for  any  more  energetick  in- 
fluence, than  what  *  they  can  derive  from  the  refearches  *  P.  123, 
of  learning,  or  the  conceptions  of  hypothecs. 

As  to  the  drftin&ion  that  has  been  attempted  between 
conveyances  by  deeds  and  devifes,    fo  far  as  it  has  en- 
deavoured to  treat  the  latter  as  not  within  the  reach 
of  the  rule,  it  is  certainly  groundlefs.     And  though  the 
Matter   of  the   Rolls  in  the  cafe  of   Papillon  v.  Voice* 
is  reported  to  have  faid  he  did  not  know  of  any  cafe 
where  lands  being  devifed  to  A.   for  life,  remainder  t^ 
the  heirs  of  his  body  in  cafe  of  a  will  had  been  conftrued 
an  effete  tail  in  A. — it  is  evident  there  nsuft  have  been 
fome  mifapprehenfion  in  the  reporter,  or  inadvertency 
in  the  Mailer,  as  Judge  Blackjlone  obferves  in  the  above  *farg.  La^ 
cited  argument,  and  proves  by  referring  to  fome  antece-  ,,  p,  5'01,_  ° 
dent  cafes.     The  adoption  of  the  rule  in  wills,  appears  Vfde  infra, 
jby  feveral  of  the  cafes  I  have   already  cited,  which  to-  lli' 
.  gether  with  others  I  fhall  have  occafion  to  notice  in  the 
progrefs  of  thefe  meets,  I  think  have  fully  effebliihed 
the  application  of  the  rule  to  limitations  in  wills,  equally 
as   in  conveyances  at  common  law  ;    wherever  the  li- 
mitations  in   queflion  give  the  legal,  and  not  the  mere 
irulr  or  equitable  effete. 

The   court  of  Chancery    indeed  has  not  confidered 
rtfeif  tied   up  to  an  implicit  obfervance  *  of  the  fame  ■#  p.  i2j„ 
rule,  in  refpe<5t  to  thofe  limitations  which  are  the  im-         .     , 
mediate   objects  0  that  court's  jurifdi&ion  ;    I  mean,        >     ' 
limitations    which    do    not   include    or    carry    the  legal 
effete.  In  the  decreeing  the  execution  of  marriage-articles 
and  in  the  conftrufition  of  truft-effetes,    of  fome   de- 
fcriptions  at  lead,   that  court  regards  the  end  and  con- 
sideration of  the  fettlement,  and  the  intent  of  the  trufls, 

beyond 


CONTINGENT     REMAINDERS 

'beyond   the  legal  operation  of  the  ivords    in  which  the 
articles  or  the  trufts  are  exprefTed. 

Thus,  in  the  cafe  of  articles  before  marriage  for 
making  a  fettlement,  if  there  be  a  limitation  to  the 
parents  for  life,  with  a  remainder  to  the  heirs  of  their 
bodies,  the  latter  words  are,  generally,  confidered  as 
words  of  purchafe,  and  not  of  limitation,  and  the  fu- 
ture fettlement  or  conveyance  in  purfuance  of  fuch  ar- 
ticles, will  be  decreed  to  be*  made  agreeable  to  fuch  con- 
ftxuction. 
i  Eq.  Abr.  As  where  A,  in  confideration  of  an   intended    mar.- 

387.  Trevor      riase,    entered   into  articles,  by  which   he    covenanted 
with  truftees   to  fettle  an   eftate  to  the  ufe   of  himfelf 
for  life,    without  impeachment  of  wafte,    remainder  to 
his  intended  wife  for  life,  remainder  to   the    ufe   of  the 
heirs-males  of  his  body   upon  the  body  of  his  intended: 
wife  to  be .  begotten,  and   the  heirs-males  of  fuch  heirs- 
•  ^°  I^5«      males  ijTuing,  remainder  *  to  the  right -heirs  of  the  faid 
A.  for  ever  ;  and  covenanted,    that  in  cafe  the    faid  li- 
mitations were  not,  thereafter  well  raifed  according    to 
the   intent  of  the   faid  articles,    that  he  and   his   heirs 
would  ftand  feifed  of  the  premiffes,    until  a  further  affu- 
rance  thereof  mould  be  made  to  fueh  ufes,  intents  and 
.  purpofes,    as  in  the  articles  were   before  expreffed  and 
declared.     The  marriage   took  effecf ,  and  A.  had  iffue 
four  fons  and  two  daughters.     The  articles  were  laid  by 
■unnoticed  for  feveral  years ;    and  A.  levied   a  fine  of  the 
lands  (fuppofing  himfelf  to  be  tenant  jn    tail  under  the 
articles);  and  afterwards,  both  the  truftees   being  dead, 
without  requeuing  a  fettlement, '  yf.'s  eldeft  fon   having 
married   againfc   his   father's    confent,    and    by   feveral 
other  acYs  of  weaknefs   and  difobedience  much   offend- 
ed him,  A.   by  deed  reciting  the  faid  articles,  and  the 
weaknefs  and  difobedience    of  his  eldeft  fon,  declared., 
that  the  faid  fine  fo  levied  by  him,  fhould  enure   to   the 
ufe   of  himfelf  for   life  without  impeachment  of-  wafte, 
remainder  to  his   wife  for  life,  remainder  to  his  fecond' 
fon  in  tail-male,  with  like  remainder  to  his  two  younger 
fons,  with  remainder  to  his  own   right  heirs;    and  after 
making'  a  like  fettlement  of  other  lands,  A.    died    in- 
teltate,  leaving    a    great   perfonal  eftate,  and  leaving  a 
real  eftate  in  Ireland,  arid  new-purchafed  lands  in  England, 
^  P.  126.      together  of  the   value   of  1000I.  per  annum,  *  and  up- 
wards.    Upon  his    death,  tlje  eftate  in  Ireland  and  the 
■  '.'''"'  '       n,ew- 
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new-purchafed  lands  defcended  to  his  eldeft  fon,  who  (64) 
alfo  became  intitled  to  his  fhare  (upwards  of  9000I.)  of 
the  perfonal  eftate.  The  fecond  fon  entered  upon  the 
fettled  eftates,  and.  the  eldefl  fon  having  got  pofleffion 
of  the  articles,  which  it  appeared  had  been  thrown  by 
feveral  years  as  ufelefs,  brought  his  bill  for  a  fpecific 
performance  thereof. 

It  was  infixed  for  the  defendant,  that  though  by  the 
firft  part  of  the  articles  they  feemed  to  be  executory, 
yet  by  the  covenant  to  ftand  feifed  in  the  laft  part  of 
them,  they  were  actually  and  immediately  executed; 
that  he  thereby  covenanted  to  ftand  feifed  to  the  be- 
fore-mentioned ufes,  till  a  fettlement  was  made  accord- 
ingly ;  that  no  fettlement  having  been  made,  the  ufes 
continued  to  be  executed  by  virtue  of  that  covenant  j 
that  by  thefe  ufes  he  was  plainly  tenant  in  tail,  and  by 
the  fine  ,had  bound  his  iffue,  and  made  himfelf  mafter 
of  the  eftate,  and  might  difpofe  of  it  as  he  thought 
fit.  But  Lord  Chancellor  faid,  that  upon  articles  the 
cafe  was  ftronger  than  on  a  will ;  that  articles  were 
only  minutes  or  heads  of  the  agreement  of  the  parties, 
and  ought  to  be  fo  modelled  when  they  come  to  be 
carried  into  execution,  as  to  make  them  effectual.  That 
the  intention  *  was  to  give  A.  only  an  eftate  for  life ;  *  P.  127. 
that  if  it  had  been  otherwife,  the  fettlement  would  have 
been  vain  and  ineffectual,  and  it  would  have  been  in  .  ($5) 
X's  power,  as  foon  as  the  articles  were  made?  to  have 
deftioyed  them;  that  the  covenant  to  ftand  feifed  was, 
until  fuch  time  as  the  faid  ufes  were  well  raifed,  ac- 
cording to  the  true  intent  and  meaning  of  the  articles. 
That  if  a  fettlement  had  been  made  defective  in  any 
particular,  it  would  not  have  been  final  or  eoncluiive  ; 
that  a  fecond  fettlement  muft  have  been  made  ////  the 
tifes  were  well  and  truly  raifed ;  and  that  this  covenant 
for  ever  fub filled  till  fuch  fettlement  mould  be  made  % 
that  he  hoped  never  to  fee  the  time  when  the  court 
would  fo  far  have  power  as  to  judge  what  behaviour  o£ 
a  fon  fhcufd  amount  to  a  forfeiture  of  his  eftate ;  and 
therefore  thought,  if  a  fettlement  had  been  made,  no 
mifbehaviour  of  the  fon  could  amount  to  a  forfeiture  of 
it.  That  this  eftate  being  fpecifically  agreed  to  be  fet- 
tled, it  was  a  truft  for  the  eldeft  fon,  which  paffed  with 
the  lands  into  whofe  hands  foever  they  came,  and  could 
not  be  defeated  by  any  act  of  the  father  or  the  truftees„ 

And 
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And  therefore  he  decreed  a  conveyance  to  the  plaintiff, 
and  the  heirs-male  of  his  body,  and  an  account  of  the- 
profits  from  the  father's  death,  and  the  deeds  and  writ- 
ings to  be  delivered  up.  This  *  decree  was  afterwards 
affirmed  in  the  Houfe  of  Lords. 

So  where  the  hufband,  before  marriage,  agreed  by 
articles  to  fettle  lands  to  the  ufe  of  himfelf*  and  his 
intended  wife  for  their  lives,  and  the  life  of  the  furvi- 
vor,  and  afterwards  to  the  ufe  of  the  heirs  of  his  body 
on  the  wife,  and  after  the  marriage,  by  fettlement  re- 
citing the  articles  conveyed  the  iands  to  the  ufe  of  himfelf 
and  his  wife  for  their  lives,  and  the  life  of  the  furvivor, 
remainder  to  the  ufe  of  the  heirs  of  his  body  by  his  wife  ; 
It  was  held  not  to  be  a  proper  execution  of  the  articles, 
though  the  articles  did  not  exprefsly  mention  the  in- 
tent to  provide  for  the  ifiue.  For  Lord  Talbot  obferved, 
it  could  net  be  doubted  but  that,  upon  an  application  to 
the  court  for  carrying  the  articles  into  Execution,  it 
would  have  decreed  it  to-be  done  in  the  ftri&eft  man- 
ner, vartd  would  never  have  left  it  in  the  hufband's  pow- 
er to  defeat  and  annul  every  thing  he  had  been  doing ; 
and  the  nature  of  the  provifion  was  uxong  enoug  for  that 
purpofe,  without  any  exprefs  Words. 

It  is  the  fame  in  the  cafe  of  articles  for  fettling  the 
wife"1*  ejfatfi.  The  limitation  to  her  for  life,  and  a  fub- 
fequent  one  to  the  fair's  of  Her  body  by  the  Tmfband,  have, 
been  *  decreed  to  operate  by  way  of  Uriel:  fettlement. 

Accordingly,  where  .articles  were  entered  into,  for 
inverting  the  wife's  portion  in  the  purchafe  of  lands, 
which  mould  be  fettled  on  the  hufband  and  wife  for 
their  lives,  and  the  life  of  the  furvivor.  and  after  to 
the  heirs  of  the  body  of  the  wife  by  the  hufband  to  be 
begotten ;  the  fettlement  was  decreed  to  be  made  to  the 
frji  and  other  fons  fuccefjively  in  tail,  fo  that  the  hufband 
and  wife  might  not' have  power  to  bar  the  iffue. 

And  where  the  agreement  was  for  limiting  the  eftate  to 
the  parents  for  life,  remainder  to  the  heirs  of  both  their 
bodies,  the  latter  limitation  has  been  executed  in  flriclt 
fettlement. 

Thus  in  a  cafe  where  articles  were  entered  into  by 
'the  hufband,' in  which  he  covenanted  that  as  well  all 
the  real  eftate  that  he  had  then  in  Ireland,  as  all  the 
lands  and  tenements  which  he  fhould  ptirchafe  curing 
the  life  of  his  intended  wife,  fhould  defend  and  come  to 

■  -  the 


DEFINED     AND    DISTINGUISHED, 

the  heirs  male  to  be  begotten  on  the  body  of  the  intended 

wife  by  the  hufband,  and  mould  be  fecured  and  fettled  on 

the  faid  heirs  male  by  the  hufband,  as  the  counfel  of  the 

*  intended  wife  fhould  advife.     Upon  an  appeal  to  the  *  p.  igQb 

Houfe  of  Lords,  from  a  decree  of  the  court  of  Chancery 

iii  Ireland,  the  decree  was  reverfed  ;  and  it  was  ordered 

that  a  fon  of  the  marriage  mould  be  deemed  a  tenant  in 

tail,  under. the  articles,  and  to  hold  and  enjoy  the  lands 

againfl  all  perfons  claiming  under  a  fubfequent  fettlement 

by  his  father;  who  had  levied  fines  and  fnffered  recoveries 

to  bar  the  fuppofed  intaih  . 

And  in  a  cafe  where  the  hufband  entered  into  a  bond  to  N?ndfck  <o. 
furrender  copyholds  to  the  ufe  of  himfelf  for  life,  re-  Ah'n  *?!■*  c  q' 
mainder  to  his  wife  for  life,  remainder  to  the   heirs   of  GWb.  Eq.  Rep. 
their  two  bodies,  then  to  the  hufband  in  fee  ;  upon  a  bill  I14° 
againfl:  the  hufband,  after  the  marriage,  for  execution 
of  this  engagement ;  the  decree  was,  for  him  to  furren- 
der to  the  ufe  of  himfelf  for  life,  remainder  to  the  ufe  of 
his  wife  for  life,  remainder  to .  the  ufe  of  the  firfl  and 
other  fons   in   tail  general  fucceffiyely,  with  remainder 
to  the  daughters  in  tail  general. 

So  where  the  intended  wife's  eflate  was  articled  to  be  Vide  Burton  v. 
fettled  on  the  hufband  and  wife,  and  on  the  heirs  of  their  Haftmss>  mtra» 
two  bodies,  Lord  Cowper  admitted,  that  if  no  fettlement 
had  been  made,  the  court  would  have  taken  care  *  to  *  P.  131, 
fecure  to  the  daughters  the  provifion  intended  them  by 
the  articles. 

In  the  above  noticed  cafes,  the  limitation  in  the  arti- 
cles importing  an  eflate  tail  either  in  that  parent  from 
whom  the  eflate  moved,  or  in  both  the  parents,  would 
have  put  it  in  the  power  either  of  the  father  alone  during 
the  coverture,  or  of  the  fettling  parent  alone  after  the  death\ 
of  the  other,  to  bar  the  iffue ;  and  that  power  would  not 
have  been  reflrained  to  the  concurrence  of  both  parents. 

But  I  have  not  met  with  any  cafe,  in  which  the  fame 
do&rine   has  heen  extended  to  a  limitation,  giving  an  / 

eflate  tail  to  the  wife  alone,  in  the  eflate  moving  from  the 
hufband.  There  rather  feems  to  have  been  a  diflin&ion. 
taken  between  that  and  the  other  cafes,  in  refpecl:  of  its 
net  leaving  it  in  the  power  of  either  of  the  parents  alone 
to  bar  the  iffue,  either  during  or  after  the  coverture  ;  for 
in  fuch  cafe,  as  the  hufband  takes  no  eflate  tail,  it  ife 
evident  he  dannot,  during  the  coverture  or  afterwards* 
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bar  the  iffue  of  the  marriage ;  and  the  wife  of  courfe 
cannot,  during  the  coverture,  do  it  without  his  concurv 
rence ;  and  her  eflate  tail  being  ex  provifione  virit  the 
ftatute  Hen.  7.  prevents  her  doing  it  afterwards.  And  it 
has  been  held,  that  their  power  of  *  doing  it  jointly  is 
not  unreafonable,  or  inconfiflent  with  the  probable  view 
and  intent  of  the  fettlement. 

Thus  in  a  cafe  more  fully  cited  below,  where  lands 
were  agreed  to  be  fettled  to  the  ufe  of  the  hufband  for 
life,  remainder  to  the  wife  for  life,  remainder  to  the 
fieirs  of  the  body  of  the  wife  by  the  hufband  ;  Lord  Cowper 
iaid  the  articles  were  prudent  articles,  and  the  wife, 
though  me  was  to  have  an  eflate  tail  thereby^  yet  could 
not  bar  it,  but  was  retrained  by  flat.  11  H.  7. 

So  where  by  articles  previous  to  marriage  it  was  agreed 
to  purchafe  lands,  and  fettle  them  to  the  ufe  of  the  huf- 
band for  life,  then  of  the  wife  for  life,  remainder  to  the 
ufe  of  .the  heirs  of  her  body  by  him  ;  they  purchafed  and 
joined  jn  a  recovery  to  the  ufe  of  a  mortgagee  in  fee. 
Upon  a  bill  by  the  eldefl  fon  after  the  death  of  his  mo- 
ther, infifiing  that  he  was  intitied^  on  the  conflru£tion 
of  thefe  articles  in  equity,  to  have  the  eflate  fettled  to 
the  firfl  &£,  fon  in  tail  male.  Sir  Jofeph  Jekyll  faid, 
that  if  this  b-3.d  been  a  common  limitation,  he  fhould  have 
thought  what  was  infixed  on  was  right,  and  that  the 
mortgagee  rnufl  have  loft  his  eflate.  But  that  this  was 
particular  to  the  heirs  of  the  body  of  the  *  -wife  by  the  huf- 
band, and  being  ex  provifione  viri^  would  fecure  the 
children  againfl  the  father  alone";  and  that  it  might  be 
the  real  intent  that  both  might  bar,  comparing  it  to  a 
power  of  revocation  both  by  father  and  mother  ;  and  the  de- 
fendant was  therefore  well  barred. 

So  in  a  fubfequent  cafe,  Lord  Hardwickefedd  he  might 
compare  it  to  the  cafe  where,  by  a  fettlement  of  lands, 
the  wife  has  an  eflate  ex  provifione  viri,  the  court  has  re- 
fufed  to  interpofe  to  fettle  tjie  eflate  otherwjfe,  becaufe 
the   intent  will  prevail,  fince  fhe   cannot  alien  by  flat. 

11  B.%: 

And  'in  a  yery  late  cafe,  where  by  marriage  articles, 
cuflomary  lands  of  inheritance  of  the  intended  hufband, 
holden  by  copy  of  court  roll,  were  agreed  to  be  fettled 
to  the  ufe  of  the  intended  hufband  for  life,  remainder  to 
His  intended  wife  for  life.,  and  after  the  deceafes  of  both 

to 
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to  the  ufe  of  the  heirs  of  her  body  by  him  if  he  furvived 
her,  but  if  Jbe  furvived  him  to  the  heirs  of  his  body  on 
her  body  to  be  begotten,  remainder  to  his  own  right 
heirs.  The  marriage  was  had,  and  the  hufband  after- 
wards furrendered  the  lands  to  the  ufes  mentioned  in  the 
articles,  and  was  admitted  accordingly.  And  at  the  fame 
court  he  and  his  wife  furrendered  to  certain  ufes.  And 
cn  *  a  queftion  between  a  fon  of  the  marriage  claiming  *  p.  j  *a  # 
under  the  intail  in  the  articles,  and  others  claiming  under 
the  faid  furrender  by  the  hufband  and  wife  ;  one  of  the 
points  made,  and  that  on  which  the  decifion  proceeded, 
was,  Whether  the  furrender  to  the  ufes  in  the  articles 
was  a  due  execution  of  the  ufes  of  the  articles ;  and 
whether,  by  the  fubfequent  furrender,  the  hufband  gained 
an  abfolute  power  over  the  wife  ?  We  are  %o  obferve, 
that  eflates  tail,  were  barrable  by  furrender,  according 
to  the  cuftom. 

The  Matter  of  the  Rolls  faid,  that  the  rule  had  been 
fettled  and  adhered  to  in  many  cafes,  that  articles  for  a 
fettlement  on  a  hufband,  and  the  heirs  of  his  body,  fhould 
be  carried  into  execution  in  flricl:  fettlement ;  and  it  had 
been  confidered  as  vain  to  make  a  fettlement  which  in- 
ftantly  might  be  defeated  by  a  recovery  ;  but  the  doctrine 
had  never  gone  fo  far,  where  that  party  could  not  fuffer 
a  recovery  alone.  He  obferved,  that  it  was  antiently  a 
common  mod'e  of  fettlement  to  the  hufband  for  life,  to 
the  wife  for  life,  and  to  the  heirs  of  the  body  of  the 
wife  by  the  hufband  ;  it  was  thought  a  fufficieiit  precau- 
tion to  preferve  the  intail,  that  it  could  not  be  deflroyed 
unlefs  both  hufband  and  wife  concurred.  That  in  the 
principal  cafe,  the  *  limitations  appeared  to  be  anxioufly  %  p^  -«ii 
xvorded  ;  the  concurrence  of  both  parties  was  neceffary  to 
deftroy  the  intail ;  it  was  out  of  the  power  of  the  furvi- 
i>or.  He  was  not  to  look  to  the  impropriety  of  what  hadi 
been  done,  but  to  the  power  the  parties  had  to  do  it,  and 
he  thought  that  point  clear. 

And  when  there  has  been  a  difference  between  twofett 
of  limitations  on  the  face  of  the  articles,  that  evidenced 
a  diftinciioh  in  the  intention  of  the  parties  themfelves, 
between  a  flri£i  fettlement  on  the  iff ue  of  the  marriage, 
and  an  intail  in  the  parent,  by  exprefsly  fecuring  a  provi- 
sion for  fuch  iffue,  under  a  limitation  of  one  fund  or 
dtate  in.  the  way  of  firi El  fettlement  j  and  at  the  fame  time 

limiting 
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limiting  another  ejlate  in  a  more  general  way  to  the  heirs 
of  the  body  of  the  father ;  the  court  has  thought  there  was 
not  fufficient  ground  for  executing  the  latter  limitation 
in  ftricl:  fettlement. 
Chamber?  v.         And  therefore,  in  a  cafe  where  money,  in  the  hands 
jS^Gftb        of  truftees,  was  articled  to  be  laid  out  in  the  purchafe  of 
Rep.  147.         lands  to  be  fettled  on  the  hufband  for  life,  remainder  to 
2  Eq.  Ab.         j-he  intended  wife  for  life  for  her  jointure,  remainder  to 
35- c- 4'  tke  gr£  anc}  other  fon  and  fons  of  the  marriage  in  tail 

*  P.  136.  male  fucceffively,  chargeable  *  with  2000/.  for  younger 
children,  remainder  to  the  hufband  in  fee  ;  and  the  huf- 
band's  father  by  the  fame  articles  covenanted  to  fettle- 
other  lands  on  the  hufband,  and  the  heirs  male  of  his  body, 
remainder  to  the  heirs  of  the  father.  Upon  a  q-aeflien, 
whether  a  fubfequent  fettlement  of  the  lafl-mentioned 
lands  by  the  hufband's  father,,  on  the  hufband  and  the 
■  'heirs  male  of  his  body,  with  remainder  to  the  father  in  fee, 
was  a  good  performance  of  the  agreement ;  or  whether 
the  limitation  ought  not  to  have  been  on  the  hufband  for 
life,  with  remainder  to  his  firfl  and  other  fons  in  tail  male 
fucceffively  in  ftrift  fettlement \?  Lord  Chancellor  King 
held  that  the  fettlement  was  a  good  execution  of  the  agree- 
ment, and  therefore  confirmed  the  fettlement.  He  faid, 
that  by  the  articles  thofe  lands  were  pot  intended  to  be 
fettled  as  a  provificn  for  the  children  of  that  marriage,  they 
were  taken  care  of  by  the  other  part  of  the  articles  by  the 
trufl  money  ;  and  it  was  not  like  the  common  cafe  of  ar- 
ticles for  a  fettlement  on  the  iffue  of  the  marriage  where 
no  other  provifton  or  care  is  taken  for  them  ;  and  the  different 
manner  of  penning  the  articles  in  relation  to  the  irufi  money, 
and  as  to  thofe  lands,  the  one  to  be  in  Jl 'rift  fettlement  to 
i  -  the  firfl  13c.  fon  of  that  marriage,  the  other  limited  to 

the  hufband  and  the  heirs  male  of  his  body  generally,  and 
*P.  137.  *not  tied  up  to  the  iffue  of  that  marriage^  (hewed  plainly 
the  parties  underfood,  and  had  in  contemplation  the  differ- 
ence between  a  flriQ:  fettlement  upon  the  iffue  of  that  mar- 
riage, and  a  general  fettlement  upon  the  hufband  and  the  , 
Heirs  male  of  his  body. 

And  accordingly,  in  a  cafe  of  marriage  articles,  where 
part  of  the  efta.ie  was  limited  to  the  hufband  for  life,  re-  „ 
mainder  to  the  wife  for  life,  and  after  the   death  of  the 
furvivor  remainder  to  the  heirs  of  the  body   of  the  wife  by 
the  hufoand;  another  part  to  the  hufodnd  for  life,  remain- 

'  der 
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der  to  the  heirs  of  his  body,  remainder  to  the  wife.  Upon  Jjowell  *. 
a  bill  filed  by  the  eldeft  fon  to  have  the  articles  carried  v°2i  3's8. 
into  execution  ftri&ly  to  the  firft  &c.  Ton  in  tail,  Lord 
Hardivicke  obferved,  there  was  a  difference  in  the  penning 
of  the  two  limitations;  on  the  firft  they  might  have  it  in 
view  to  leave  it  in  the  power  not  of  the  father  only,  but 
of  both  to  vary  ;  but  on  the  fecond  there  could  be  no 
fenfe  of  the  limitation,  but  as  the  fon  contended  for ; 
otherwife  it  would  be  absolutely  in  the  power  of  the  fa- 
ther, by  fine,  to  bar  it,  and  defeat  all  the  ifiue.  They 
intended  the  wife  fliould  have  a  jointure  in  the  one,  in  the 
other  not.  It  feemed  a  ftrong  diftinftion  on  the  face  of 
the  articles,  and  there  had  been  cafes  adjudged  on  that. 
— *  That  where  by  articles  part  of  an  eftate  was  limited  p.  138.. 
to  father  for  life,  to  wife  for  life,  to  firft  and  every  other 
fons  and  daughters  in  tail,  another  part  to  teftator  for 
life,  and  the  heirs  male  of  his  body  by  that  wife,  Lord 
Macclesfield  faid,  if  that  had  been  the  file  limitation,  he 
fhould  without  fcruple  decree  in  fir i ft  fettlement  accord- 
ing to  the  commc  rule  ;  but  where  the  parties  had  mewn 
they  knetv  the  di.'i. nflisn  when  to  put  it  out  of  the  povjer  of 
the  father,  and  when  to  ha^'e  it  in  his  pozoer,  he  would 
not  vary  the  laft  limits  on;  decreeing  to  the  father  in 
tail  as  to  the  laft,  though  not  as  to  the  firft* — That  as 
in  the  principal  cafe  there  was  a  difference  in  the  penning^ 
the  articles,  in  one  of  which  they  might  intend  to  leave 
it  in  the  power  of  the  father,  in  the  other  not  in  his 
power  to  do  it  alone,  it  was  a  reafonable  way. 

The  above  cited  cafes  are  inftances  wherein  there  were 
articles  only,  and  no  fettlement  previous  to' the  marriage; 
and  the  court  was  applied  to,  to  carry  the  articles  into 
execution,  or  rectify  the  fettlement  made -after  the  mar- 
riage in  confequenee  of  the  articles.  But  there  are  alio 
inftances  where  there  were  both  articles  and  a  fettlement 
exprefsly  in  * purfntknci  thereof,  made  previous  to  marriage  ;  *  P.  130. 
and  the  court,  upon  an  application  for  that  purpofe,  has 
interfered  to  rectify  fuch  fettlement,  in  conformity  to  the 
nature  or  conftruSive  import  of  the  limitations  in  the  ar- 
ticles. 

Thus  where    articles  were  made   previous  to,  and  in  Honor  v. 

confideration  of  a  marriage,  for  fettling;  lands  to  the  ufe  H°n°r>  * 

5  °  Vern.  658. 

*The   report  in  Fezej  dt>es   not  afcertain  the  cafe  thus  cited  by  Lord   '        Wriaj 
H'a'rdiL'icke. 

Of 
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of  the  hufband  for  life,  remainder  to  the  wife  for  life^ 
remainder  to  the  heirs  of  the  body  of  the  wife  by  the  huf- 
band  begotten,  remainder  to  the  huiband  in  fee  ;  and 
before  the  marriage  a  fettlement  was  made  reciting  the 
articles,  and  expreffed  to  be  in  purfuance  thereof  limiting 
the  lands  to  the  ufe  of  the  hufband  for  life,  remainder  to 
the  wife  for  life,  remainder  to  the  heirs  of  the  body  of  the 
hufband  by  the  wife,  remainder  to  him  in  fee.  There 
was  iflue  of  the  marriage  one  fon  ;  the  father 
married  again,  had  feveral  other  children,  and  having 
procured  his  fon,  without  any  confi deration,  to  join  with 
him  .in  mortgaging  the  eftate,  and  limiting  the  fee  firnple 
and  equity  of  redemption  to  the  father.  Upon  a  bill 
afterwards  brought  by  the  fon  to  Compel  his  father  to  re-* 
fettle  the  land  en  the  fon,  after  his  (the  father's)  deathj 
purfuant  to  the  articles. 
*P.  140.  Lord  Chancellor  held  it  was  a  plain  mifcake  in  making, 

the  fettlement  vary  from  the  *  articles,  which  were  pru- 
dent articles ;  and  the  fettlement,  faid  to  be  made  pur- 
fuant thereto,  fhewed  there  was  no  alteration  of  the  inten- 
tion, nor  any  new  agreement  between  the  making  of  the 
articles  and  the  fettlement ;  and  this  appearing  on  the 
face  of  the  articles  and  fettlement,  the  length  of  time 
(about  25  years)  was  immaterial.  And  he  decreed  the 
father  and  his  fecond  wife  to  join  in  a  conveyance  to  fet-, 
tie  the  eftate  as  by  the  articles,  viz.  to  the  father  for  life, 
remainder  to  the  fon  in  tail ;  but  as  to  the  mortgage,  the 
fon  having  joined  in  it,  the  court  would  not  fet  it  afide, 
but  directed  the  father  to  keep  down  the  intereft  during 
his  life. 

It   is  true^  there  was  a  cafe  in  Chancery  before  Lord 
Cowper^  where   marriage  articles  were  entered  into  for 
fettling  the  wife's  eftate  on  the  hufband  and  wife,  and  on 
Barton  v.  jfo  fre;rs  Qj-  fjfeft  two  bodies  to  be  begotten.     After  the  mar- 

Gilb!Tq.«  riage,  a  fettlement  was  made  of  the  lands  upon  the  huf- 
Rep.  113.  band  and  wife  for  their  lives,  remainder  to  the  heirs  of 
Abr.  Eq.  363.    tjie  k0(jy  Q£  ^  wjf£  ky  kgj,  f^  huiband.     There  was 

iflue  of  the  marriage  one  daughter  only.  After  the 
death. of  the  huiband,  his  widow  married  again,  joined 
in  a  fine  of  the  lands,  and  fettled  them  to  other  ufes.  A 
bill  was  brought  by  the  daughter  of  the  firft  rriarriage,- 
to  carry  the  article's  into  execution ;  for  that  no  care  was 
*  P.  141.  *  taken  of  the  daughters  by  the  fettlement,  as  the  limita- 
tion to  the  heirs  of  the  body  of  the  wife  by  her  firft  huf- 
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band  made  her  tenant  in  tail ;  and  confequently  left  her 
the  power  to  bar  them,  which  was  contrary  to  the  intent 
of  the  at  tides,  that  being  to  make  an  effectual  provifion 
for  all  the  iffue  of  that  marriage.  But  Lord  Cowper 
difmilTed  the  bill;  faying  if  no  fettlement  had  been  made, 
and  application  had  been  made  to  the  court  for  making 
one  purfuant  to  the  articles,  the  court  would  have  taken 
care  to  have  fecured  to  the  daughters  the  provifion  in- 
tended them  by  the  articles.  But  a  fettlement  having 
been  actually  made  and  accepted  by  the  parties,  he  could 
make  no  alteration  in  it. 

And  in  a  fubfecment  cafe,  where  articles  were  entered  *p-  w-  349- 

Welt  v,  Er- 

into  for  fettling  lands  to  the  ufe  of  B.  the  intended  huf-  r;^y_  ' 
band  for  life,  without  wafle,  remainder  to  M.  the  in-  (67) 
tended  wife  for  life,  remainder  to  the  heirs  male  of  the  body 
of  B.  by  M.  remainder  to  the  heirs  male  of  the  body  of 
B.  by  any  other  wife,  remainder  to  the  heirs  female  of  the 
body  of  B.  by  the  faid  M.  with  leafing  and  jointuring 
powers  to  B.  Afterwards,  and  before  the  marriage,  a 
fettlement  was  made,  and  mentioned  to  be  in  pursuance 
and  performance  of  the  articles ;  and  the  lands  were  thereby 
limited  to  B,  for  life,  remainder  to  M.  for  life,  remain- 
der to  the  firfl  *  &c  fon  of  the  marriage  fuccefiively  in  *P.  142- 
tail  male,  remainder  to  the  firfc  &c.  fon  of  B-  by  any 
other  wife  in  tail-male  fucceffivelv,  remainder  to  the  heirs 
of  the  body  of  the  faid  B.  by  the  faid  M.  remainder  oven 
They  had  iffue  only  one  daughter,  who  died,  leaving  two 
daughters.  B.  having  an  eflate-tail  under  the  limitation 
to  the  heirs  of  the  body,  &c.  fuffered  a  recovery,  fold  part 
of  the  lands,  devifed  the  refidue,  and  died.  The  grand- 
daughters brought  their  bill  in  the  Exchequer  againfl  the 
executors  of  B.  to  rectify  the  miflake  in  the  fettlement, 
in  lim  ting  an  eflate-tail  to  B.  inflead  of  limiting  it  in 
flri£r.  fettlement,  as  by  the  articles  it  ought  to  have  been. 
The  articles  were  made  in  December,  the  fettlement  in 
March  1685;  the  fale  of  the  lands  in  1698,  and  the  will 
in  1722:  the  defendant  pleaded  the  fettlement,  the  re- 
covery* the  will,  and  the  long  enjoyment;  but  the  plea  was 
over-ruled  by  Lord  Ch.  B.  Gilbert  and  the  other  Barons  ;  (6^) 
and  after  hearing  the  caufe,  Lord  Ch.  B.  Pengelly  and  the 
other  Barons  difmilfed  the  bill  without  coils ;  it  appear- 
ing to  them  dangerous  to  fet  afide  a  fettlement,  which 
feemsd  to  have   been   folemnly  and  deliberately   made. 

But 


CONTINGENT     REMAINDERS 

l%  B  But  on  an  appeal  to  the  Lords,  this  difmhTion  was  re- 

Caf.  Pari.  317.  verfed,  and  the  lands  not  fold  were  decreed  to  be  conveyed 
to  the  grand-daughters  and  the  heirs-female  of  their  bodies, 
*  P.  143.  as  tenants  in  common,  *  with  crofs  remainders  to  them 
in  tail-female  ;  and  the  devifee  to  account  for  the  profits, 
and  the  executor  to  account  for  the  purchafe-moriey  re- 
ceived by  B.  for  the  lands  by  him  fold,  and  to  pay  iritereft 
for  the  fame  ;  the  writings  to  be  brought  into  the  court 
of  Exchequer,  and  polTeiTion  to  be  delivered  to  the  ap- 
pellants-; and  the  principal  monies  arifmg  by  the  faid 
fale  to  be  laid  out  in  lands,  to  be  fettled  to  the  fame 
ufes  as  the  lands  unfold  were  decreed  to  be  conveyed 
to. 

The  principal  grounds  of  this  appeal  were,  That  the 
exprefs  eftate   for   life,  without    wafte,  with  power  of 
leafing  given    to   B.    in  the   articles,  was  plain  evidence 
that  a  fhi£t  fettlement  was  intended,  and  that  he  mould 
Vide  ttonor  t».    have  no  power  to   bar  his  fons  or  daughters — That  the 
jl°n0fu  nf  66   fettlement  took  notice  of  the  articles,  and  was  eXprefsly 
and  a  Vera,       faid  to  be  made  in  purfuance  and  performance  thereof-,  which 
M?>-  demonitrated  that   the  parties    did   riot  defign  to  depart 

v°9)  from  the  articles,  rior  ha'd  come  to  any  new  agreement 
for  that  purpofe-— That  there  feemed  to  be  as  much  rea- 
fon,  that' the  expreflion  of  heirs  female  of  the  body,  con- 
tra-difliriguifhed  from  fons,  mould,  in  marriage-article^ 
have  the  fame  conflruftiori  in  favour  of  daughters,  as  the 
exprefnoii  of  heirs  male  had  in  favour  of  fons  ;  both  be- 
ing equally  under  the  contemplation  of  the  parties ;  and 
I  .  144.  *■  efpecially,  fince  iri  this  cafe  there  was  no  other  prdvifton 
for  daughters  befides  the  limitation  intended  them  by  the 
articles ;  and  according  to  the  common  courfe,  where  a 
prof  ificn  is  made  for  daughters  by  a  term  of  years,  it  is 
always  fo  limited  a$  to  be  ou't  of  the  father's  power  to 
bar  it. 
Powell  ■».  Iri  another  cafe,  indeed,  where  marriage-articles  were 

Price,  z  p.  entered  into  for  fettling  lands  to  the  ufe  of  the  hufband 
D.  for  life  without  wafte,  remainder  to  truflees  arid  their 
heirs  during  his  life,  to  fupport  contingent  remainders, 
remainder  iri  part  to  the  wife  E.  for  her  jointure,  remain- 
der as  to  the  whole  to  firft  He  fori  of  the  marriage  in 
tail-male  fuccefllvely,  remainder  to  the  heirs -male  of  the 
body  of '.the  hufband  (i'.  e.  by  any  wife,)  remainder  to  the 
heirs  of  his  body  by  his  faid  wife  E.  remainder  to  his  own 
(id)        cigfei  heirs,  with  a  cl^ufe  empowering  hufband  and  wife 

to 
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to  make  leafes ;    and  alfo  a  claufe  that  if  he  mould  die 

without  iffue-male   by  his  faid  wife,  if  there   mould   be 

one  daughter,  me  mould  have  3000I.  and  if  there  were 

more    daughters  than  one,    they    mould    have    4000I. 

among  them ;    which  portions  were  to  be  fecured  on 

fome  part  of  the  eftate.     It  happened  there  was  iffue  of 

the  marriage  only  one  daughter.     D.  furvived  his  wife, 

and  fuffered  a  common  recovery  of  the  lands,  and  made 

another  fettlement  *  of  them  in  consideration  of,  and .      *  •  !45* 

previous  to  his  fecond  marriage  ;  fubject  as  to  part  to 

a  truft  for  raifing   3000I.  for   his   daughter   by  his   firft: 

wife,  in  fatisfa&icn  of  the  portion  me  was  intitled  to 

under  the  firft  articles,  and  maintenance  for  her  in  the 

mean  time. 

The  queftion  was,  (here  being  notice  of  the  firft  ar- 
ticles) whether  the  limitation  in  the  firft:  articles  to  ths 
heirs  of  the  body  ef  D.  by  E.  Jits  wife,  fhould  be  taken 
as  if  it  had  been  to  the  daughters  of  D.  by  his  faid  firft: 
wife  ?  For  then  they  could  not  be  barred  by  the  reco- 
very (confidering  the  preceding  intermediate  limitation 
to  the  heirs  male  of  his  body  at  the  fame  time  as  words 
of  purchafe.) 

It  was  infifted,  that  here  the  limitation  to  the  heirs  of 

:he  body  of  jD.  by  E.  his  firflfwife,  muft  be  the  fame  as 

if  it  had  been  to  the  daughters  \  for  it  could  not  be  in- 

:ended  in  favour  of  the  fons  of  that  marriage,  there  be-        (71) 

ng  an  exprefs  limitation  before  to  them;  and  though  in 

:he  cafe  of  a  fettlement,  there  being  a  precedent  eftate 

:or  life  to  D.  it  would  have  been  an  eftate-tail  in  him 

Darrable  by  the  common  recovery,  yet  it  was  otherwife 

ivhere  it  refted  upon  articles ;    and  the  cafe  of  Weft  v.  c„ *. 

rj.fr  ■     j  -'  Supra,  p.  66. 

trrtj/ey  was  cited. 

*  On  the  other  fide  it  was  faid,  and  refolved,  that  *  p.  %A£g, 
:he  3000I.  fecured  by  the  fettlement  on  the  fecond  mar- 
"iage,  was  an  actual  fatisfaclion  of  all  demands  under 
:he  articles ;  and  that  though  a  limitation  by  articles  to 
he  heirs-male  of  the  marriage,  after  an  exprefs  eftate 
or  life  to  the  father,  fhould  be  taken  to  mean  a  re- 
minder to  the  firft,  &c.  fon,  it  does  not  follow  that  a 
imitation  to  the  heirs  of  the  body  muft  be  equivalent  to 
1  remainder  limited  to  daughters ;  efpecially  in  this  cafe, 
vhere  they  were  poftponed  to  the  limitation  to  the 
leirs-male  of  the  body  of  D.  by  any  wife ;  and  where 
here   was   an  exprefs  pecuniary  provif.on  made    for  the 

Vol.  I.  G  daughters 
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daughters  by  the  firft  Wife  ;  which  was  all  they  were  to 
depend  upon. 

And  the  following  diverfities  were  taken  by  the 
court,  •  between  this  laft  cafe  and  the  cafe  of  Wefl  and 
Erri/fey ;  in  the  cafe  of  Wefl  and  Etriffey,  no  portions 
(72)  were  provided  for  the  daughters  of  the  firft  marriage; 
in  the  lafl  cafe,  portions  in  all  events  were  fecured  to 
fuch  daughters.  In  the  cafe  of  Wefl  v.  Erriffey,  after 
the  limitation  in  the  articles  to  the  heirs  male  of  the 
body  of  the  hufbartd  and  wife,  and  the  remainder  to  the 
heirs'tnale  of  the  body  of  the  hufband  by  any  wife, 
ca'me  the  remainder  to  the  heirs-female  of  the  body  of 
*  P.  147.]  the  hufband  *  by  the  firft  wife,  &c.  fo  that  the  daugh- 
ters were  more  immediately  in  the  view  and  contemp- 
lation of  the  parties,  than  in  the  laft  cafe. 

The  diftinction  between  the  two  cafes  of  Wefl  v.  Er- 
rijfey, merits  particular  attention  ;  in  order  to  prevent 
our  miftaking  them  for  clafhing  authorities ;  and  enable 
lis  to  difcriminate  properly,  between  their  refpecfive 
applications  to.  the  circurhflances  of  cafes,  that  may 
occasionally  arife  for  our  confederation  in  the  courft 
of  practice. 

The  prominent  features  of  diftinction,  were  the  expref 
(ions  heirs  s-f  male  as  contraciftinguifhedfrom  hsirs-male  ii 
IVeft  v.  Errijpy  ;  and  the  want  of  any  other  provifior 
in  that  cafe  for  daughters,  than  the  limitation  intendei 
them  by  the  articles,  under  the  defcription  of  heirs 
female;  whilft  in  Powell  and  Price,  the  words  heirs  0 
the  body,  were  not  fo  direct  a  designation  of  daughters 
as  to  denote  them  the  immediate  objects  of  contempla 
tiort  ;  and  there  were  portions  fecured  to  the  daughter 
cf  the  marriage,  independently  of  the  conftructicn  o 
effect  of  the  words  heirs  of  the  body. — A  little  confidera 
tion  will  fhew  thefe  distinctions  in  a  much  ftronger  lighl 
than  the  firft  glance  may  reprefent  them. 
*P.  148.  *  The 'defcription  of  heirs-female.,  cannot  be  explain 

1  ed   into    any    other   intention  in  regard   to    its    object: 

than  daughters,  after  the  contradifUnguiihed  limitatio 
to  heirs-male,  applied  to  fans  and  their  iiihe  male.  Bi 
heirs  of  the  body,  <3-:c.  extend  in  expreffon,  and  may  aU 
embrace  in  intention  other  objects  ;  namely,  heirs-fema 
of  the  fons,  fo  as  to  let  in  the  daughters  of  fons,  wh 
are  not  comprehended  in  the  limitation  to  heirs-mai 
An  immediate  view  or   contemplation  of  daughters   < 

tl 
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the  marriage,   after  fons,  would,  it  may  be  fuppofed, 
fuggeft    the    ex  predion  heirs-female,  after  a   defignation 
of  the   fons  by  the  words  heirs-male ;    but  heirs   of  the 
body  is   the   only  concife  expreflion  that    could  be  cal- 
culated to    comprehend    and    let    in  the  heirs-female  of 
fons.     And  might  not,  under  that  exprefTion,  a  daugh- 
ter of  a  fon,  have  as  fair  a  claim   to  have  the  articles 
executed,  fo  as  to  give  eflates  in  tail  general  to  the  fons, 
in  order  to  let  her  in,  as  the  iffue  of  a  portioned  daugh- 
ter can  ?     Where,  indeed,  the    daughters   of  the   mar- 
riage are  not  otherwife  provided  for  by  portions,   their 
equity  under  the  general  confideration   of  marriage  fti~ 
pulations,    viz.    the   provifion  for   the    immediate    iffue 
feems   well  founded,    and  fuperior   to   the    claim   of  a 
daughter  of  a   fon.     But   where   the   daughters  of  the 
marriage  have  an   abfolute    provifion  *  under  the    ar-      *  •  *49» 
tides,  why  is  the  court  to  abridge  the  general  extent 
of  the  words  heirs  of  the  body  in   their  favour,  in  pre- 
ference  to   the  daughter   of  a  fon,  equally  included  in 
the  import  of  thofe  words,  and  not  otherwife  provided 
for  at  all  ?     If  the  words  heirs  of  the  body,  after  a  limi- 
tation to  fons  in  tail  male,  fubjefl  to  portions  for  daughters 
in  failure  of  Jffue   male,  are    to  operate  in    the   way    of 
flrift  fettlement,  in  giving  eflates  by  purehafe  to  the  iffue 
expreffed  by  them,  why  are  they  to  be  confined  to  daugh- 
ters and  their  iffue  only,  in  exclufion  of  the  iffue-femaler 
of  fons  ?     Can  the  intention  be  fuppofed  of  preferring 
the  daughter  of  a  daughter  provided  for,  to  the  daugh~ 
ter  of  a  fon  ?     If  not,  where  is  the  ground  for  narrow- 
ing th'e  words  heirs  of  the  body,  in  conftruction   to  heirs- 
female,  in  exclufion  of  the  latter  ?     And  if  thefe  words 
are  to   be    underltood  in  their  own  extent  of   heirs  of 
the  body,  they  cannot  have  effect  by  way  of  JlriSl  fettle-- 
ment,  without  limiting  eftates  to  the  firft  and  other  fons 
in  tail  genera!,  previous  to  the  limitations  to  the  daugh-  - 
ters.     But  where  is  the  authority  for  the' modelling  of 
articles  to  fuch  an  extent,    after  giving  the  fame  fons 
eftates  in  tail  male,  under  the  limitation  to  heirs  male$ 
fubjefit  to  portions  for  daughters?     Or  how  does    the 
general  principle,  on  which  a  court  of  equity  feems  to 
interpofe  on  thefe  occafions,  require  it  ?     The  marriage, 
*  and  articles  of  fettlement,  fuppofe  an  intended  pro-  ^  p   j  -Q> 
vifion   for   the   iffue.     A   court   of  equity  will  deviate 
from  the  ftri^  legal  effecl  of  the  words  of  the  articles, 
G  2  to 


CONTINGENT     REMAINDERS 


Roberts  v. 
Kingfley, 
i  Vez.  338. 


*  P.   I51, 

Yide  Brown 
Chanc.  Caf. 
^,87.  of  elec- 
tion in  thefe' 
cafes. 

Hart  <v. 
Middlchnrft, 
3  Atk.  371. 


Of  the  word 

WTue,  vide 
the  cafes  re- 
ferred to, 
infra,  83. 


Vid.  z.  Atk. 

73* 


to  effectuate  this  intent ;  but  the  operation  of  the  prin- 
ciple feems  to  terminate  in  the  fecuring  an  effectual  pro- 
vifion  for  the  iffue  of  the  marriage.  After  that  is  done, 
why  mould  not  the  limitations  operate  according  to  their 
legal  import  ? 

In  another  cafe,  where  an  eltate  was  articled  to  be 
fettled  on  the  hufband  for  life,  fans  wafte,  remainder  to 
the  heirs  male  of  his  body,  with  power  to  raife  por- 
tions for  younger  children.  A  fettlement  was  afterwards 
made,  before  marriage,  in  purfuance  of  the  articles,  and 
obferving  the  very  words  of  the  articles.  The  hufband 
afterwards  levied  a  fine  to  the  ufe  of  himfelf  in  fee, 
and  by  will  made  a  provifion  for  his  fon's  debts.  Lord 
Hardwicke  faid  it  was  the  common  cafe ;  the  variation 
from  the  intent  of  the  articles,  and  from  the  ordinary' 
courfe  of  fettlements  not  arifing  from  any  new  agree- 
ment (being  made  in  'purfuance  of  the  articles)  but  from 
miftake  in  not  attending  to  a  ftrifit  fettlement.  The 
reason  of  which  was  unanfwerable,  viz.  that  on  a  fet- 
tlement for  valuable  confiderations  to  make  the  father 
tenant,  in  tail,  would  be  nugatory,  and  the  fame  as  mak- 
ing him  tenant  in  fee.  But  the  fen  having  fubmitted  to, 
and  *  taken  a  benefit  under  his  father's  will,  muft  be 
bound  thereby  ;  and  therefore  though  he  was  intitled  to 
have  the  fettlement  rectified  according  to  the  true  in- 
tent of  the  articles,  he  could  not  retain  both,  but  mufl 
make  his  ele&iori. 

The  word  iffue  equally  comprehends  male  and  female. 
And  therefore  in  a  cafe  of  marriage  articles  for  con- 
veying lands  in  truft  for  the  hufband  for  Ufe,  and  after- 
wards to  the  iffue  of  the  match,  in  fuch  manner,  and 
fubject  to  fuch  charges  for  younger  children,  as  the  huf- 
band fhould  by  deed  or  will  appoint.  Lord  Hardvuicke 
held  that  a  daughter,  the  only  iffue  of  the  marriage, 
was  intitled,  under  an  equitable  conftrufition  of  tho-fe  ar- 
ticles, in  flrict  fettlement  to  an  eflate  tail.  Iffue  of  the 
marriage,  he  faid,  included  male  as  well  as  female ;  and 
therefore  if  it  had  gene  no  further  than  to  the  iffue  of  J 
the  marriage,  artd  a  bill  had  been  brought  for  carrying 
the  articles  into  execution,  the  fettlement  mufl  have 
been  to  all  the  iffue  ;  to  the  firfl  and  every  other  fon, 
and  for  default  of  fuch  iffue,  to  the  daughters,  with 
proper  remainders  following  one  after  the  other  ;  and 
that  he  had  known  feveral  decrees,  of  that  kind  upon  the 

word: 
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words  iffue  of  the  marriage.  And  though  by  the  words 
fubje&ing  the  provision  to  the  father's  appointment,  *  *  P.  152. 
he  might  have  divided  the  eflate  amongfl  the  children  ; 
a  different  part  among  the  fons  if  he  pleafed,  and  ano- 
ther part  by  way  of  provifion  for  the  daughters  ;  ftill 
the  whole  of  the  eflate  muft  have  been  divided,  though 
the  prsportion  was  left  to  the  father. 

This    laft  cafe,   we   may   obferve,    differs  materially 
from  that  of  "  Powell  v.  Price,"  and  rather  claffes  with 
that  of  Wejl  v.  Erriffey.     For  here   a  provifion  was  in- 
tended for  the   iffue  of  the  marriage,    which  included 
female  as  well  as  the  male ;    and  no  other  provifion  was 
made  for  any  of  fuch  iffue  male  or  female,  than  what 
was  imported  in  the  limitation  to  the  iffue,  which  em- 
braced .the  whole  eflate  comprized  in  it.     Indeed  it  was 
the  cafe   of  a  limitation,  that  could  not  have  intitled 
the  father  to  an  .eftate  tail,  even  if  the  iffue  female  had 
been  otherwife  provided  for ;    iffue  being,  in  legal  con- 
ilru&ion,  a   word  -of  purchafe.      Nor   could   the   iffue, 
either  male  or s  female,    have  taken  at  law,  otherwife 
than  as  purchafers.     It  was  a  cafe,  therefore,  in  whicfe, 
the  equitable  conftrufition  did  not  depart  from   the   legal 
import  of  the   word  iffue 9  in   favour  of  iffue  otherwife 
provided  for ;    but  inforced  a  conftrufition,  confonant  to 
the  legal  import  of  the  words,  in  favour  of  iffue  having  m 
other  provifion  than  what  that  conflxu£Hon  afforded  them. 
*  So  in  another  cafe,  where  by  articles  previous  to 
marriage    k   was  agreed   that    3000I.    ihould    foe    lai4  *  P.  \<%s 
out  in  the  purchafe  of  a  freehold  eftate,  to  be  fettled  on  Podd*»„ 
the  hufband  for  life,  remainder  to  the  wife  for  life,  re-  P?dd>  AmbL 
mainder  to  fuch  iffue  of  their  bodies,  in  fuch  parts  and 
;  manner  as  the  hufband  and  wife  fhould  by  deed  or  writ- 
ing appoint ;  and  for  want  of  appointment,  to  the  ufe  of 
the  iffue  of  their  bodies,  remainder   to  the  right  heirs  of 
;the    hufband.      There  was   no   provifion    for   younger 
,children.      The     hufband    died    without    appointment, 
leaving  his  wife  and  two  fons  and  a  daughter.     Upon 
|a    bill  by    the   eldefl  fon  to    have   the   money  laid  out* 
according  to  the  articles,  in  land  to  be  fettled  on  him  in 
tail,  remainder  to  his  brother  and  fifter  in  tail,  with  re- 
verficn  in  fee  to  himfelf ;  and  a  crofs  bill  by  the  younger 
children  to  have  the  lands  to  be  bought  fettled  on  them 
equally  with  the  .eldeft  fon.     The  Mafter  of  the  Rolls 
ms  of  opinion,  that  the  lands  to  be  purchafed  ought  to 

be 
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\e  fettled  in  ftri&  fettlement,  and  limited  to  the  firft  i$c, 
fons  in  tail,  with  remainder  (the  daughter  being    dead 
without  iffue)  to  the  right  heirs  of  the  hufband  ;  and  de- 
creed accordingly. 
t.»  ,\  The  cafes  that  have  followed  that  of  Burton  v.  Hajlingf, 

Supra,  p.  66.  above  cited,  evidently  appear,  from  what  I  have  ftated 
*  P.  1 54.  .  of  them,  to  have  *  done  away  the  authority  of  Lord 
Cowper's  opinion,  when  he  difmiffed  the  bill  in  that  cafe. 
And  it  is  obfervable,  that  in  Gilbert's  report  of  the  cafe 
of  Burton  and  Ilaflings,  after  ftating  that  Mr.  Vernon 
offered  to  the  court  a  difference,  where  the  fettlement 
(made- in  purfuance  of  articles)  was  before  marriage,  and 
after,  ■viz.  that  where  it  was  before,  the  court  could  not 
inter pofe,  as  it  could  where!  it  .was  after  marriage  :  It  is 
faid,  that  the  court  had  no  regard  to  this  diftinction,  but 
too  haftily  difmiffed  the  bill. 
(*74.)  Lord  'Talbot,  however,  in  a  fubfequent  cafe,  adopted 

Caf.  Temp.       the  diftincf  ion  urged  by  Mr.  Vernon  in  that  of  Burton  and 
Lege'-w°'    '     Haflings  ;  and  laid  it  down  as  a  rule,  that  where  articles 
Gold-wire*         are  entered  into  before  marriage,  and  a  fettlement  made 
after  marriage,,  different  from  thofe  articles,  (as  if  by  ar- 
ticles the  eftate  was  to  be~in  ftri£t  fettlement,  and .  by  the 
fettlement   the   hufband  is  made  tenant  in  tail)  the  court 
will  fet  up'  the  articles  againft  the  fettlement.     But  where 
both  articles  and  fettlement  are  previous  to  the  marriage, 
at  a   time  when  all  parties  are  at  liberty,  the  fettlement 
differing  from  the  articles,  will  be  taken  as  a.  new  agree- 
ment between  them,  and  mail  controul  the  articles.     And 
although  in   the  cafe  of  Weft  and  Erriffey   the.  articles 
*  P.  155.      were  made  to  controul  the  fettlement  made  before  *  mar- 
riage, yet  that  refolutron  did  not  contradict  the  general 
rule  ;  for  in  that  cafe  the  fettlement  was  exprefsly  men- 
tioned to  be  made  in  purfuance  and  performance  of  the  faid 
marriage-articles  whereby  the  intent  appeared  to  be  flill 
the  farae  as  it  was  at  the  making  of  the  articles. 
Infra,  p.  75.]         g0  \n  j-ne  cafe  of  Warwick  v.  Warwick,  hereafter  cited, 
there  were  both  articles  and  a  fettlement  before  marriage  ; 
but  the   latter  was   declared  to  be  in  part  performance  of 
the  former; 
tfjg\  Upon  the  whole,  therefore,  the  general  docltrine  upon 

this  fubjecl  appears  to  be  ;  that,  in  the  cafe  of  articles 
before  marriage,  containing  limitations  that  would  give 
the  parents,  or  either  of  them,  fuch  an  eft-ate  tail  as 
would  enable  the  father  alone  during  the  coverture,  or 

the 
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:he  furviving  parent  afterwards,  to  bar  the  ifTue  of  the 
marriage,  under  a  legal  fettlement  limiting  the  eftate  in 
the  fame  words,  equity  will  rectify  it,  and  make  a  ftriQt 
fettlement ;  unlefs  the  iflue  is  otherwife  provided  for  than 
by  the  limitation  to  the  heirs  EjJV.  or  from  other  limita- 
tions or  provifions  in  other  lands,  it  appears  that  the  par- 
ties knew  and  intended  the  diftin£tion.  But  that  the 
court  will  not  interfere,  if  both  articles  and  fettlement  are 
made  before  marriage  ;  *  unlefs  the  fettlement  in  that  cafe,  *  P.  156. 
be  exprefled  to  be  made  in  purfuance  of  the  articles ;  for 
the  court  will  fuppofe  that  the  parties  had  altered  their 
intention,  with  refpect  to  the  terms  of  the  marriage  5 
which  they  may  do  before  the  marriage,  though  not  after- 
wards ;  and  that  the  fettlement  was  made  in  purfuance 
of  fuch  new  agreement,  and  not  of  the  articles.  But 
when  it  is  faid  to  fce  made  in  purfuance  of  the  articles,  all 
room  for  fuch  a  fuppofition  is  precluded. 

Here,  however,  we  muft  remark,  that  the  court  will 
not  in  thofe  cafes  relieve  againfl:  purchafers  for  valuable 
consideration  and  without  notice.  As  in  the  cafe  of  Weft  supra  p,  66. 
and  Errijfey  above  cited,  one  of  the  objections  to  the 
appeal  was,  that  if  the  articles  mould  be  allowed  to  con- 
troul  the  fettlement,  the  purchafers  under  the  humane! 
would  in  confequence  be  affected  ;  to  which  it  was  an- 
fwered,  that  the  appellant's  bill  was  not  brought  againft 
any  pur  chafer,  as  to  the   parts  of  the  eflate  fold  by  the  iJq\ 

huiband  ;  fmce  the  appellants  only  prayed  fatisfa<5tion  out 
of  his  perfonal  eftate.  And,  indeed,  the  decree  was  ac- 
cording to  fuch  prayer,  and  did  not  in  the  leaft  affect  any 
of  the  purchafers.  —  So  in  the  cafe  of  Powell  and  Price  Supra  p.  69. 
above  cited ;  it  was  admitted,  that  if  the  truflees  (under 
the  fettlement)  or  fecond  wife  had  had  no  notice  of  *  the  *  P.  157,, 
articles  made  on  the  firft  marriage  ;  then  their  being  pur- 
chafers without  notice,  would  have  been  a  bar  to  the"  plain- 
tiff's claim  by  the  articles. 

And  in  the  cafe  of  Warwick  v.  Warwick,  before  Lord  warw;ck  w> 
JJardvjicke,  where   articles  were  entered  into  for  fettling  Wawick  and 
■an  eftate  to  the  hufbandfor  life,  after  his  death  to  his  in-  Kniveton> 
tended  wife  for-  hfr  life,  and  after  her  death  to  the  ufe  of 
(he  heirjrmale  of  the  hufband  to  be  begotten  on  the  body   of  the 
wife  ;   afterwards,  and  before  marriage,  by  a  fettlement 
t  declared  to  be  in  part  performance  of  the  faid  articles,  the 
lands  were  fettled  upon  the  huiband  for  life,  then  Jo  the 
wife  for  life,  and  after  her  death  to  the  ufe  of  the  heirs- 
male 
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^  male  of  the  hufband  begotten  on  the  body  of  the  wife. 

Afterwards  the  marriage  took  effecf,  and  the  hufband 
firffered  a  common  recovery,  and  mortgaged  the  land  in 
fee  ;  which  mortgage  was  afterwards  afTigned  to  another 
(77)  mortgagee.  After  the  father's  death,  his  eldeft  fon 
brought  his  bill  for  an  account  of  the  rents  and  profits, 
and  for  poffeffion,  and  to  have  the  full  benefit  of  the 
marriage-articles ;  infilling  that  his  father  was  intended 
to  be  tenant  for  life  only,  with  remainder  to  his  firft  and 
other  fon  and  fons  fucceflively  in  tail ;  that  he  was  a 
purchafer  under  thofe  articles,  and  they  ought  to  be  con-r 
*  P»  158.  fidered  as  if  they  had  been  *  ftrifitly  carried  into  execu- 
tion. The  mortgagee  denied  notice  of  the  articles,  and 
infilled  on  his  being  a  purchafer  for  valuable  confidera- 
tion.  Lord  Harthvicke  faid  it  was  certainly  true,  from 
the  general  principles  of  the  court,  that  if  articles  on 
marriage  are  to  fettle  an  eflate  to  A.  ftr  life,  remainder 
tp  his  wife  for  life,  remainder  to  the  heirs-male  of  the 
body  of  A.  it  is  taken  in  that  court  to  be  mjlr iff  fettle- 
ment, and  an  eftate  for  life  only  in  the  father  and  mother  ; 
and  if  the  fettlement  be  made  after  marriage,  it  fhall  be 
rectified  by  the  articles  before  —  that  the  cafe  of  Weft 
'^hd  Erriffey  was  both  upon  articles  and  a  fettlement  be- 
fore marriage ;  and  was  the  firft  cafe  where  the  court 
altered  a  fettlement,  and  made  it  conformable  to  articles, 
and  relieved  en  the  head  of  miflake,  the  fettlement  referring 
exprefsly  to  the  articles.  But  that  was  between  the  parties 
to  the  articles  and  fettlement,  and  their  reprefentatives, 
and  mere  'volunteers  ;  and  had  not  been  carried  into  exe- 
'  (78)  cution  againft  a  purchafer — that  it  was  true,  the  court  had 
given  relief  againfl  perfons  who  claimed  under  the  fettle- 
ment and  their  reprefentatives ;  but  no  cafe  had  gone  fo 
far  as  to  relieve  againfl:  purchafers.  ■ —  He  alfo  obferved, 
that  there  was  no  cafe,  but  where  there  are  articles  as  well 
as  a  fettlement,  in  which  the  court  will  conflrue  words 
^  P.  159.  which  make  a  legal  eftate-tail,  to  be  carried  into  *  flricl: 
fettlement.  And  upon  the  whole,  Lord  Hardwirke,  after 
delivering  his  opinion  that  there  was  not  fufficient  proof 
of  notice  of  the  articles,  in  the  aflignee  of  the  mortgagee  ; 
difmifTed  the  bill  fo  far  as  it  prayed  to  be  relieved  againft: 
the  mortgage  ;  but  decreed  that  the  plaintiff  might  be  "at 
liberty  to  redeem. 
Cardwellv.  Here  we  may  alfo  notice  a  cafe,  where  the  court  re- 

Ambl'kep.      ^e-^  to  rectify  a  fettlement  according  to  articles,  for 
5«s,     '  "'  -  V3n$ 
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want  of  the  produ&ion  of  the  articles  themfelves.     The 
articles  were  previous  to  marriage,  for  fettling,  by  the 
wife's  father,  certain  eftates  to  the  ufe  of  the  hufband 
and  wife  for  their  lives,  and  the  life  of  the  furvivor,  and 
after  the  death  of  the  furvivor  to  the  ufe  of  the  heirs  of 
the  body  of  the  hufband  on  the  wife,  remainder  over.     A 
fettlement  was  made  after  marriage  reciting  the  articles, 
and  faid  to  be  made  in  confideration  of  the  marriage, 
and  purfuance  and  performance  of  the  articles.   Upon  a  bill  by 
a  fon  of  the  marriage,  to  have  the  articles  carried  into 
execution,  Lord  Hardwicke  difmiffed  it,  for  want  of  the  and  v'^e 
articles  being  produced;    by  which  alone,  he  faid,  he  ^       ep° 
could  alter  the    fettlement.     It  was  impoflible,  he  faid, 
for  him  to  determine  otherwife,  unlefs  the  whole  of  the 
inftrument  was  before  him  ;  for  the  true  construction  de- 
pended  on  -words,  *  and  other  parts  of  the  deed  might  be    N  r*  l  ou' 
material  to  find  out  the  true  meaning.     He  could  not  fee 
reafon  to  lay  it  down  as  a  rule,  that  in  all  cafes  of  arti- 
cles, the  hufband  was  to  be  only  tenant  for  life. 

There  was  a  cafe  of  earlier  date  than  feveral  I  have 
been  noticing,  in   which,  though  the   final  decifion  did 
not  directly  turn  on  the  execution  of  articles,  but  ther 
aiding  of  a  defective  fettlement,  yet  from  its  relation  to 
the  doctrine  upon  articles,  I  think  it  claims  a  place  here. 
It  was  a  cafe  where  the  hufband,  upon  his  marriage,  whites, 
covenanted  to   levy   a  fine    of  freehold,  and   furrender  Thomburgh, 
copyhold  lands  to  the  ufe  of  himfelf  for  life,  remainder  a     rn' '° 
to  his  wife  for   life,  remainder  to  the  heirs  male  of  his 
body   by  his   wife,  remainder  to  the  heirs  of  their  two 
bodies.     He   afterwards  died,  without  levying  the  fine  or 
making  the   furrender,  leaving  a  fon  and  a  daughter  by 
his  wife.     The    fon  afterwards,  for  indemnifying  fome 
fureties  for  him,  covenanted  to   levy  a  fine  of  the  free- 
hold, and  furrender  the  copyholds  ;  and  died  having  fur- 
rendered  the  copyhold  ;  but  without  levying  a  fine  of  the 
freehold.     Upon   a   bill  by  his  fitter  and  her  hufband  to 
have  the  freehold  and  copyhold  lands  affured  to  her  ac- 
cording to  the  intent  of  the  fettlement,  Lord  Har court  con- 
fidered  the  deed  by  the  father  in  the  nature  of  articles,  to 
be  executed  *  in  a  ftri£ter  manner  than  in  the  words  of*  P»  i6i* 
the  deed,  and   that   a  remainder  might  be  limited  to  the 
daughters ;  fo  that  fine  by  the  fons  could  not  have  barred 
it.     But  upon  a  re-hearing  before  Lord  Cowper,  he  held 
fhat  the  fettlement,  by  the  deed  to  lead  the  ufesof  the 

fine,, 
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fine,  was  not  to  be  confidered  as  articles,  but  a  defeRine 
fettlement,  and  the  ufes  not  to  be  altered  or  varied :  But  that 
a  court  of  equity  would  affifi  it  fo  far,  as  to  confider  it 
as  if  a  fine  had  been  levied  (by  the  hufband),  and  then 
the  plaintiff  would  not  have  been  barred  without  a  fine  (by 
her  father),  and  fhe  was  to  be  confidered  as  heir  of  the  body 
of  her  father.  And  that  the  limitation  in  the  deed  to  the 
heirs  of  the  bodies,  could  be  inferted  for  no  other  end  or 
purpofe,  but  to  carry  the  eftate  to  the  daughters  of  the 
marriage ;  it  being  before  limited  to  the  heirs  male ;  and 
therefore  he  confirmed  the  decree  as  to  the  freehold.  But 
as  to  the  copyhold,  there  appearing  no  particular  cuftom 
in  the  manor  for  fuffering  a  recovery,  he  held  the  furren- 
der  (by  the  fon)  would  have  barred  the  intail,  in  cafe  the 
copyhold  had  been  well  fettled  ;  and  therefore  varied  the 
decree,  and  difmiffed  the  bill  as  to  that. 

Lord  Cowper,we  obferve,  confidered  the  cafe,  as  of  a 
fett lenient  defective  only,  for  want-  of  the  fine  and.  fur  render', 

*  P.  162.     which  were  the  *  only  requifites  to  fubftantiate  the  ufes 

declared.  And  he  accordingly  only  afforded  the  aid  of  the 
court,  in  fupplying  that,  defefl ;  and  confequently  confi- 
dered the  fon  as  taking  an  eftate  tail  from  or  through  his 
father,  as  he  would  have  done,  under  a  perfect  fettlement 
to  the  ufes  declared.  But  the  obfervation  that  the  word  s 
heirs  of  their  bodies,  could  be  inferted  for  no  other  end  but 
to  carry  the  eftate  to  daughters  of  the  marriage,  appears  to 
^ioe  fupra,  have  been  rather  too  loofe';  for  thofe  words  would  have 
let  in  a  daughter  of  the  fon.  And,  according  to  Lord 
Camper's  principle  of  decifion  in  that  cafe,  fuch  a  daughter 
(had  the  fon  left  one)  mud,  as  heir  cf  the  bodies  of  (he 
hufhand  and  wife,  have  been  intitled,  prior  to,  and  in  ex- 
clusion of  the  daughter  of  the  marriage  :  for  the  eftate 
tail,  which  was  held  to  defcendto  the  fon's  filter,  becaufe 
her  brother  did  not  bar  it  by  a  fine,  would,  for  the  fame 
reafon,  have  firft  defcended  to  his  daughter  if  he  had 
left  one. 

It  is  obvious  from  the  foregoing  cafes,  that' the  general 
principle  upon  which  the  court  of  Chancery  interpofes, 
to  carry  marriage-articles  into  execution  by  way  of  ftfi£t 
fettlement,  notwithitanding  the  articles  themfelves  are  not 
penned  in  that  manner,  is,  that  articles  made  in  confide  - 
ration  of,  and  previous   to  marriage,  are    ccnf;dered  as 

*  P.  10$.     heads  of  *  agreement,  entered  into  between  the  parties. 

upon  valuable  confederation  ;   that  a  provifion  for  the  iffue 
of  the  marriage,  is  one   of  the  great  and  immediate  ob- 
jects 
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je&s  of  this  agreement,  and  confequently  a  principal  in- 
tention of  fuch  agreement  muft  be,  to  fecure  fnch  a  fct- 
tlement  as  mall  contain  an  effectual  provifion  for  that  (79) 
ifTue :  which  end,  it  is  clear,  cannot  be  anfwered  in  any 
degree  by  a  fettlement  fo  framed,  as  to  leave  it  in  the, 
power  of  either  parent  alone,  to  bar  their  iffue  by  fine  or 
recovery. 

The  ifTue  in  thefe  cafes,  are  confidered  as  claiming  a 
provifion  in  the  capacity  of  purchafers  for  valuable  con- 

fl  fi deration,  under  the  purport  and  intention  of  the  ftipu- 

I  Jated  terms,  upon  which  that  marriage  was  engaged  and 

-  which  gave  them  birth.  But  it  is  evident  the  fame  obliga- 
tory confiderations  do  not  extend  to  wills:  devifees,  as 
fuch,    are  mere  volunteers ;  their  claim   has  no   other 

i\  ground  than  the  intention  and  bounty  of  the  teftator  ;  and 

1  confequently  the  terms  in  which  that  intention  and  bounty 
is  exprefTed,  may  alone  afcertain  the  nature  and  extent 

I  of  their  right.  They  have  no  claim  arifmg  from  com- 
pact made  upon  valuable  confideration,  as  the  iffue  in  the 
foregoing  cafes  confeffedly  has.     Therefore  it  is  no  won- 

)  der  that  we  find  frequent  diftinctions  between  wills  and 
*  marriage-articles,  in  regard  to  the  effect  of  the  limita-*  P.  164. 

«  tion  to  the  heirs  of  the  body  &c.  after  a  preceding  limita- 

r .  tion  to  the  anceftor. 

Thus,  where  A.  by  will  gave  300I.  to  her  daughter,  to 
be  laid  out   in  land  and  fettled  to  the  ufe  of  her  faid         ,fi  . 

I  daughter  and  her  children,  and  if  fhe  died  without  iffue,        ^     ' 

I  remainder  over.     The  daughter  married,  and  after  her  *  Vern-  53<?» 
deceafe,  a  bill  was  brought  by  her  hufband  to  havethe^Bhidonf 
money  laid  out  in  land,  and   the  land  fettled  on  him  for 
life,  as  tenant  by  the  curtefy,  or  to  have  the  intereft  of 

',  the  money  for  life  in  lieu  of  the  profits  of  the  land. 
The  court  held,  that  if  it  had  been  an  immediate  devife 
of  the  land,  the  daughter  would  have  been,  by  the  words 
of  the  will,  tenant  in  tail ;  and  confequently  the  hufband 

'  would  have  been  tenant  by  the  curtefy  ;  and  that'  in  cafe 
of  a  voluntary  devife,  the  court  muff  take  it  as  they  found  itt 
and  not  leffen  the  eftate  or  benefit  of  the  legatee  ;  although 
upon  the  like  vjords  in  marriage-articles  it  might  be  other- 
wije,  where  it  appeared  the  eftate  was  intended  to  be  pre- 

I  ferved  for  the  benefit  of  the  iffue  ;  and  therefore  decreed 
the  money  to  be  confidered  as  lands,  and  the  hufband  to 
have  the  intereft  for  his  life,  as  tenant  by  the  curtefy. 

So 
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So  upon  a  devife  for  the  fettling  of  lands  on  A.  for 
*P.  165.  life,  and  after  his  deceafe  to  the  *  heirs-male  of  his  body, 
Legate.  gn(j  ^  fle-trs^maie  0j  fjle  i,ociy  0j  every  fuch  he  if -male,  feve- 

1  Eq.  Abr.        rally  and  fucce [five ly  as  they  fbould  be  in  priority  of  birth  and 
395.    Vide      feniority  of  age ,  remainder  to  B.     In  arguing  the  queflion, 
ipfra-',**-         whether  A.  was  tenant  for  life  only  or  in  tail,  the  com- 
(§1)        mon  cafe  of  marriage-articles  was  cited,  where,  though 
they  were  fo  worded  as  to  give  the  huiband  an  eflate-tail, 
yet  the  court  had  decreed  a  fettlement  on  the  hufband  for 
life  only,  and  then  upon  the  firft  and  other  fon  and  fons, 
&c     Upon  which  part  of  the  argument  Lord  Keeper 
obferved,    that  where  fettlement s  were  agreed  to  be  made 
upon  valuable  con  fide  rat  ion,  the  court  would  aid  inartificial 
words,  and  make  an  artificial  fettlement :  but  he  never 
knew  it  done  for  a  bare  volunteer. 
Baik  v.  And  again,  in  a  cafe  where  lands  were  limited  by  will 

^™an'         in  trufl  for  B.  for  life,  with  leafing  power,  and  after  his 
jP.  w.  142.     deceafe   in  trufl   for    the   heirs-male    of  his    body.     Lord 
Infra,  p.  90.     Keeper    decreed   an   eflate-tail  to    be   conveyed    to   E. 
although    he    admitted  that    upon  articles  of  marriage, 
founded  on  agreement,  the   hufband   in  fuch  cafe  might 
be  made  only  tenant  for  life  ;  but  in  a  will;  (he  faid)  you 
Supra,  p.  61.     mufl  take  words  as  you  find  them.      So  in  the  cafe  of  'Trevor 
and  Trevor  above  cited,  Lord  Chancellor  faid,  that  upon 
articles  the  cafe  was  Oxonger  than  on  a  will. 
*  P.  166.  *  I  have  adduced  the  above  -inflances  in  order  to  fhew.> 

that  the  practice  of  the  court  of  Chancery,  inrefpe£t  to 
the  conflru&ion  of  marriage-articles,  is'  not,  even  in 
that  court,  admitted  to  be  any  authority  for  the  like  con- 
flruclion  in  the  cafes  of  wills ;  unlefs  it  be  in  certain 
cafes  where  a  will  does  not  give  the  legal  eftate,  but  only 
Cai.  Temp.  creates  a  trufl  to  be  carried  into  execution.  As  to  which, 
Tajb.  10.  Lord  Talbot   in  the  cafe  of  Lord  Glenorchy  and  Bofwell, 

■  faid,  the   rule  is  not  generally  true,  that  in  articles  and 
executory    trv.fs,  different  conflruclions  are  to   be  admit- 
Infra,  p.  83.      ted  ;  that  the    cafe   of  Papillon  and    Voice    was   directly 
againfl  that,  2nd  feemed  to  him  a  very  flrong  authority 
for  executing  the  intent  in  one  cafe  as  well  as  in  the  other. 
And   Lord  HarJwicke  carried  the  analogy  ftill  further 
%  Atk.  583,       in  the  cafe  of  Baefliaw  and  Spencer,  by  reprobating  the 

in  the  cafe  of      diftinSion  between  trufts  executed  and  executory^  and  treat- 
Bagfnaw  v.  .  ,.         n  n.  .        J  .  .   . 

Spencer    infra,    mg a*i  truits  as  executory  *,    a  diftmction,   however,  which 

84.  feems  to  have  had  its  weight  as  well  in  cafes  preceding, 


(82) 
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as  others   fubfequent   to  that   of  Ba^foavj  v.  Spencer,  33 
will  appear  in  the  progrefs  of  thefe  fheets. 

We  now  come  to  thofe  cafes  of  trufts,  other  than 
marriage  articles,  in  decreeing  the  execution  of  which, 
the  court  of  Chancery  has  fo  far  departed  from  that  which 
would  be  the  legal  *  operation  of  the  words  limiting  the  *  P.  i6?r 
trujl,  if  reduced  to  a  common  law  conveyance,  as  to 
cenftrue  the  words  heirs  of  the  body  of  cejliti  que  trujl, 
although  preceded  by  a  limitation  for  life  to  the  cejlui  que 
trujl,  as  words  of  purchafe  and  not  of  limitation. 

Tl/ofe  have  been  cafes,  where  fome  claufe  repugnant 
to  the  nature  of  an  eftate-tail,  (hewed  that  the  donor  in- 
tended only  an  eftate  for  life.  —  For  a  more   particular  Infra,  p.  93, 
view  of  the  diftin&ions  on  this  point,  I  fhall  refer  to  a 
future  page. 

Thus,  where  lands  were  devifed  to  truftees  and  their  g^J1^, 
heirs  for  payment  of  debts  and  legacies,  and  afterwards,  a  vern.  $%&.  ' 
to  fettle  what  mould  remain  unfold,  one  moiety  to  the 
teftatrix's  fon  H.  and  the  heirs  of  his  body  by  a  fecond 
wife,  with  remainder  over ;  and  the  other  moiety  to  the 
teftatrix's  fon  F.  and  the  heirs  of  his  body,  with  remain- 
ders over  ;  taking  fpecial  care  in  fuch  fttkment,  that  it 
fhould  never  be  in  the  power  of  either  of  the  fons  to  clock 
the  intail  of  either  of  their  moieties.  Upon  a  queftion, 
whether  the  fons  were  intitled  to  have  eftates  tail  con- 
veyed to  them,  or  only  eftates  for  life,  the  court  held, 
that  the  fons  muft  be  made  only  tenants  for  life,  and 
fhould  not  have  eftates  tail  conveyed  to  them  ;  but  their 
eftates  for  life  fhould  be  without  impeachment  of  wafte. 
Becaufe  in  that  cafe  an  *  eftate  was  not  executed,  but  only  *  P.  168. 
executory  ;  and  therefore  the  intent  and  meaning  of  the 
teftatrix  was  to  be  purfued.  She  had  declared  her  mind 
to  be,  that  her  fons  fhould  not  have  it  in  their  power  to 
bar  their  children,  which  they  would  have,  if  an  eftate 
tail  were  to  be  conveyed  to  them.  And  the  court  took  it 
to  be  as  ftrong  in  the  cafe  of  an  executory  devife  for  the 
i  benefit  of  the  iffue,  as  if  the  like  provifion  had  been  con- 
tained in  marriage  articles  ;  but  had  fne  by  her  will  de- 
vifed to  her  fons  an  eftate  tail,  the  law  muit  have  taken 
place  ;  and  they  might  have  barred  their  iffue,  notwith- 
ftanding  any  fubfequent  claufe  or  declaration  in  the  will, 
that  they  fhould  not  have  power  to  dock  the  intaj. 

And 


CONTINGENT    REMAINDERS 


(83) 

4  P.  W.  471, 

Papillon  v. 
Voice. 


P.  169. 


Vide  Earl  of 
Stamforp  v. 
Sir  lohn  Ho- 
bart,  infra, 
p.  173. 


*  P.   17C. 


And  where  A.  devifed  a  fum  of  money  to  truftees  m 
trufl,  to  be  laid  out  in  lands,  and  to  be  fettled  on  B. 
for  life,  wit/rout  impeachment  of  wafle,  remainder  to  truf- 
tees and  their  heirs  during  the  life  of  B.  to  fupport 
contingent  remainders,  remainder  to  the  heirs  of  the  body 
of  B.  remainders  over,  with  a  power  to  B.  to  make  a 
jointure. — The  univerfalityvof  the  rule  refpe£Hng  the 
union  of  the  limitation  to  the  anceftor  for  life,  with 
that  to  the  heirs  of  the  body,  cifVr  was  urged  in  fupport 
of  S.'s  being  intitled  to  an  eftate  tail  in  the  lands  to 
be  purchafed.  To  which  it  was  anfwered,  that  the  rule 
in  *  conftrufition  of  wills  was,  that  the  intention  of 
the  party  ought  to  take  place,  however  improperly 
expreffed.  That  it  would  be  a  downright  violation  of 
the  teftator's  intention,  to  conftrue  the  eftate  devifed 
to  B.  to  be  an  eftate  tail.  For,  ift,  the  eftate  was  de- 
vifed to  B.  for  his  life,  exprefsly  ;  2dly,  it  was  to  &. 
without  impeachment  of  ■waft e,  which  would  be  vain  words 
if  B.  were  to  have  more  than  an  eftate  for  life;  3dly, 
the  eftate  was  devifed  to  truftees  during  the  life  of  B. 
to  preferve  contingent  remainders,  fo  that  the  teftator 
expreffed  his  intention,  that  the  remainders  limited 
to  the  iffue  of  B.  mould  be  contingent  remainders ; 
and  what  could  be  more  contradictory  to  this 
exprefs  and  plain  intent,  than  to  fay  thofe  remain- 
ders fhould  not  be  contingent,  but  give  a  vefted  eftate 
tail  to  B.  As  to  the  notion  that  the  conveyance  direfled 
by  a  will  fhould  be  made  in  the  words  made  ufe  of 
in  the  will,  it  was  irnpoffible  that  rule  could  univer- 
fally  hold  :  for  fuppofe  the  direction  of  the  will  was, 
that  the  truftee  fhould  convey  the  lands  to  A.  for  life, 
remainder  to  B.  for  ever ;  this  in  a  deed  would  not 
convey  a  fee,  as  it  would  in  a  will;  and  therefore 
there  was  no  neceffity  that  the  words  in  the  conveyance 
fhould  purfue  thofe  in  the  will.  So  if  the  words  of  the 
will  had  directed  the  eftate  to  be  conveyed  to  A.  for 
life,  remainder  to  the  iffue  of  his  body  (he  having  none 
at  that  time  *  born)  this  would  be  an  eflate  tail  in  a 
will,  but  in  a  deed  it  would  not  be  fo.  Again,  if  the 
words  in  a  will  were  that  the  conveyance  fhould  be  to 
A.  and  his  heirs  male,  this  would  be  an  eftate  tail ;  but 
put  fuch  words  into  a  deed,  and  there,  for  want  of  fay- 
ing of  whofe  body  the  heir  muft  be,  they  would  give  a 
fee -firaple  ;  to  which  the  court  agreed.     And  the  Lord 

Chancellor 
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Chancellor  King  declared  the  court  had  a  power  over 
the  money  directed  to  be  inverted  in  land :  that  the  di- 
ve rfity  was  between  the  will's  palling  a  legal  eflate  and 
leaving  the  eflate  executory,  fo  that  the  party  mud  come 
into  the  court  of  Chancery,  in  order  to  have  the  benefit 
of  the  will ;  that  in  the  latter  cafe,  the  intention  mould 
take  place,  and  not  the  flri£t  rules  of  law ;  and  he  de- 
creed that  B.  mould  have  but  an  eflate  for  life  on  the 
lands  to  be  purchafed. 

In  another  cafe,  of  a  devife  to  truflees  and  their  heirs,  Lord  G5c- 
In  trull,  till  the  marriage,    or  death  of   the   teflator's  gXile  Caf. 
grand-daughter,    to  receive   the  rents  and  profits,    and  Temp.  Tall* 
pay  her  an  annuity  for  her  maintenance,  and  as  to  the  3- 
reiidue  to  pay  his  debts  and  legacies,  and  after  payment 
thereof  in  truft  for  his  grand-daughter ;   and  if  me  mar- 
ried a  Proteflant,  after  her  age,    or  with  confent,  &c\ 
then  to  convey  the  eflate  after  fuch  marriage  to  the  ufe 
of  her  for  life,    without  impeachment  of  <wafley  remainder 
*  to  her  hufband  for  life,  remainder  to  the  iffue  of  her  *P«  I  71* 
body,  with  feveral  remainders  over.     A  queflion  arofe, 
whether  under  the    will    the    teflator's   grand-daughter 
(Lady  Gknorchy)  was  tenant  for  life  or  in  tail ;    which 
depended  on  two  points.     FiruV  whether  the  words   of 
the  will,  in   an  immediate  devife  of  a  legal  eflate,  would 
have    carried   an  eflate  tail ;    fecondly,    if  fo,  whether 
the   court  would  make  any  difference   between  a  legal 
title  and  a  trujl  eft  ate  executory  f 

Lord  Fallot  faid,  he  mould   upon  the   firfl   quefHon 
have  made  no  difficulty  of  determining  it  an   eflate  tail? 
had  it  been  the  cafe  of  an  immediate  devife.     He  thought, 
in  cafes  of  trujl  executed,  or  immediate  devifes,  the  con- 
struction of  the   courts   of  law  and  equity  ought  to   be 
the   fame,    for  there  the   teflator   did   not    fuppofe  any 
other  conveyance  would  be  made.      Bufr   in  executory  trujls 
he  left  fomething  to  be  done  ;    the  trufls   to  be  executed 
in  a  more   careful  and  more  accurate  manner.     That  in  the 
cafe  of  Legat  and  Sewell,  the  words,  if  in  a  fettlement,  Supra,  80. 
would  have    made  an,  ejlate  tail,    and   that   of  Baile  v.  Infra'  II?- 
Coleman,  the  execution   was  to  be  of  the  fame  ejlate  he  Supra,  81. 
had  in  the  trujl,  which   in  conftruclion  of  law,  was  an  Inha'  9%' 
eflate  tail.     That  the  cafe  of  "  Papillon  and  Voice"  teem- 
ed a  flrong  authority  for  executing  the  intent  in  execu- 
tory trujls,  as  well  *  as  in  articles ;    and  he    accordingly  *•  p^  I^2. 
decreed  the  Lady  Gknorchy  but  an  eflate  for  life,  with 

remainder 
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remainder  to  her  firfl:  and  other  fons,  &c  This,  we 
obferve,  was  the  cafe  of  a  limitation  to  the  iffue,  &c. 
which  is  not,  even  in  legal  construction,  fo  appropriated 
a  word  of  limitation,  as  the  word  heirs.  But  Lord  Tal- 
bot's reafoning  applied  to  both,  and  brought  them  alike 
within  the  diftinction  taken  by  him,  between  trufls  exe- 
cutory and  immediate  devifes. 

In  the  laft  cited  cafe,  that  of  Earl  of  Stamford  v.  Sir 
John  Hobart,  was  reforted  to,  in  order  to  fhew  that  the 
court  was  not  tied  up  to  the  rules  of  law  in  cafes  of 
executory  trufls ;  and  though  fuch  cafe  does  not  rank  as 
one  of  thofe  in  which  the  court  of  Chancery  has  de- 
viated from  the  rule  in  Shelley's  cafe,  becaufe  the  limi- 
tation to  the  heirs  male  of  the  body  there  was  preceded 
only  by  a  term  of  years,  and  not  by  a  life  ejlate  in  the 
anceftor  ;  yet,  as  it  is  one.  of  the  cafes  in  which  the 
court  has  executed  a  truji  for  heirs  male,  in  a  courfe 
of  Jlrifl  fettlement  on  firfl:  and  other  fons  fuccefllvely 
in  tail  male,  at  the  fame  time  that  it  is  a  ftrong  and 
•  leading  authority  for  the  corrective  interpofition  of  equi- 
ty, in  the  modelling  the  limitations  of  executory  trufls  in 
will,  no  lefs  than  in  marriage  articles,  in  fuch  a  manner 
as  to  fubftantiate  the  apparent  intention,  I  think  it  claims 
our  proper  attention  in  this  place. 
*  P.  173.  *  The   cafe  arofe   on   Sir  John  Maynardys  will;    by 

Earl  of  which,  after  devifing  his  eftates  in   remainder  after  the 

Stamford  *.      jeceafe    of    his  wife  (afterwards  Countefs  of  Suffolk)  to 

Sir  John  Ho-  n  ,      ,     .       ,     :  ,  ..       _      .    ■> ,     J  /•  T . 

bait,  1  Brown  truftees  and  their  heirs,  he  directed  them,  after  his 
Pari.  Caf.  wife's  deceafe,  to  convey  certain  parts  thereof  to  the  ufe 
a.   "  of,  or  in  trufl  for,  Sir  H.  Hobart  and  Elizabeth  his  wife 

for  their  lives  and  the  life  of  the  longeft  liver  of  them; 
the  remainder  to  the  firfl  fon  of  the  faid  Elizabeth  for 
ninety-nine  years,  if  he  fliould  fo  long  live ;  the  remain- 
der to  the  heirs  male  of  the  body  of  fuch  firfl  fon  ;  the  re- 
mainder to  all  and  every  the  fons  of  the  faid  Elizabeth 
for  99  years,  if  every  fuch  fon  refpectively  mould  fo 
long  live ;  the  remainder  to  the  heirs  male  of  every  of 
them,  to  take,  not  jointly,  but  fuccefllvely,  one  after 
the  other,  according  to  the  births  of  each  of  them ; 
each  fon  to  take  the  term  of  99  years,  with  imme- 
diate remainder  to  his  faid  heirs  male  ;  the  remainder' 
thereof  to  Mary  Maynafd  (afterwards  Countefs  of  Stam- 
ford) for  her  life  ;  the  remainder  thereof  to  all  ancf 
every  her  fons  for  fuch  like  term  of  99  years,  and 
*  witk 
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with  remainder  to  the  heirs  male  of  the  body  of  every 
fuch  fon  immediately  after  each  term.  The  teflator 
left  the  faid  Elizabeth  Hobart  and  Mary  Maynard  his 
grand-daughters  and  co-heirs  at  law,  who  neither  of 
them  had  any  iflue  male  at  the  time  of  his  defceafe. 
Afterwards,  on  fome  difputes  between  Sir  H.  Hobart 
and  his  Lady,  Lord  *  Stamford  and  his  Lady,  and  the  P*  *  74' 
Countefs  of  Suffolk,  an  a<5t  of  Parliament  was  obtained, 
whereby  it  was  enacted  that  the  real  eftate,  by  the 
faid  Sir  John  Maynard's  will  given  or  appointed,  Jbould 
go  unto,  and  be  held  and  enjoyed  by  fuch  perfon  and  per- 
fons,  to  and  for  fuch  eflates  and  interefis,  and  under  and 
fubjefl  to  fuch  charges,  limitations  and  appointments,  and  in 
fuch  manner  and  form, as  was  in  the  faid  will  expreffed  And 
the  faid  truftees  were  thereby  authorifed  and  impowered 
to  convey  the  faid  manors  and  lands  immediately,  unto 
fuch  perfon  and  peffons,  and  for  fuch  eftate  and  ef- 
tates,  as  the  fame  were  in  and  by  the  faid  will  limit- 
ed and  appointed  to  be  conveyed,  as  if  the  faid  Coun- 
tefs of  Suffolk  were  dead. 

After  the  deceafe  of  Sir  H.  Hobart  and  his  wife, 
upon  a  bill  filed  by  Sir  John  Hobart,  their  only  fon, 
che  truftees  were  directed  to  convey  the  lands  accord- 
■ng  to  his  will  and  the  words  of  the  afl  of  Parliament. 
And  a  draft  of  conveyance  being  accordingly  fettled 
by  the  Mafter  to  truftees,  habendum  to  them  and  their 
heirs,  To  the  feveral  ufes,  intents  and  purpofes  in  the 
'aid  will  and  aEl  of  Parliament  limited,  expreffed  and  de- 
clared, and  to  and  for  no  other  ufe,  intent  or  purpofe  what- 
soever ;  the  plaintiff  excepted  to  it,  for  that  the  pre- 
miffes  ought,  at  leaft,  to  have  been  limited  to  the  ufe 

S  of  the  faid  truftees  and  their  heirs;  and  only  in  *  *  P.  175. 
'irufl  for  fuch  perfon  and  perfons,  and  fuch  eftate  and 
sftates,  as  were  in  and  by  the  faid  will  and  act  of 
Parliament  limited ;  whereby  the  legal  eflate  might  be 
vefted  in  the  faid  truftees,  for  the  better  prefervation 
of  the  contingent  limitations,  which  otherwife,  as  the 
draft  was   prepared,    were  liable  to  be  deftroyed,    and 

J  the  teftator's  intention  plainly  defeated. 

Upon  hearing  of  this  exception,  Lord  Chancellor 
Cowper  declared,  "  that  in  matters  executory,  as-  ia  cafes 
of  articles,  or  a  will  directing  a  conveyance,  where  the 
words  of  the.  articles  or  will  were  improper,  or  in- 
formal, that  court  wculd  net  direct  a  conveyance  ac- 
Vol.  I.  H  cording 
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cording  to  fuch  improper,  or  informal,  expreflions  m 
the  articles  or  will  ;  but  would  order  the  conveyance  \ 
or  fettlement  to  be  made  in  a  proper  and  legal  manner,'  I 
fo  as  might  beft  anfwer  the  intent  of  the  parties;  and  < 
in  that  cafe  his  Lordfhip  conceived  the  true  intent  of 
the  will  to  be,  that  the  eftates  mould  be  fecured,  as  J 
far  as  the  rules  of  law  would  admit,  to  the  iffue  male  j 
of  the  refpective  devifees,  and  that  it  was  defigned  to  I 
be  as  fhict  a  fettlement  as  poflible  by  law."  His  Lord-  I 
fhip  therefore  decreed,  that  in  the  faid  conveyance,  I 
where  any  part  of  the  eftate  was  limited  in  ufe  to  the  I 
,  plaintiff  for  99  years  if  he  fhould  fo  long  live,  there  I 

*  P.  176.  fbould  be  a  limitation  over  *  to  truftees  and  their  heirs  I 
during  His  life,  to  preferve  the  contingent  ufes  in  re-  I 
mainder ;  and  then  to  the  firft  and  other  fons  of  the  I 
plaintiff  in  tail  male  fucceffively. 

Upon  an  appeal  to  the  Lords  from  this  lafl  decree,  it  I 
was  contended,  among  other  things,  that  the  act  of  Par-  I 
liament,  which  was  fo  very  exprefs  in  confirming  the  I 
eflates  appointed  by  the  will,  could  never  intend  that  a 
court  of  equity,  fhould  have  power  to  direfl  a  convey 
ance  to  ether  iifes,  than  what  were  mentioned  in  the  vjill ; 
but  the  decree  complained  of  did  fo,  and  was  therefore 
repugnant  both  to  the  will  and  .a&  of  Parliament,  a? 
we'll  as  to  tbe  former  decree. — To  this  it  was  anfwered. 
that  in  cafes  of  executory  articles,  for  the  fettling  of  ef- 
tates, in  profpect:  of  future  conveyances  to  be  afterward, 
made,  it  was  ufual  for  courts  of  equity  to  help  infor- 
malities and  fupply  defefts ;  efpecially  when  the  thing: 
fupplied  were  neceflary  to  Cupport  the  main  intent  of  the 
parties,  and  to  carry  fuch  articles  into  execution,  accord 
ing  to  that  intent,  fo  far  as  it  might  agree  with  law. 
though  riot  flri<5tly  according  to  the  words  and  penning 
of  the  articles ;  and  d  fortiori  would  courts  of  equity  d( 
fo  in  the  cafe  of  a  will,  where  the  fame  was  onb 
executory  by  a  conveyance  to  be  made.  That  the  acfc  6 
parliament  made  no  alteration  in  the  will,  in  the  poin 
*  P.  177.  in  queftion  ;  it  only  haftened  *  the  time  for  the  truftee 
to  convey,  even  in  the  life-time  of  the  Couniefs  0 
Suffo'h,  and  in  fome  other  particulars  not  relative  t< 
the  queftion.  But  in  all  other  refpecls,  the  aci:  ccnfirme> 
the  will,  and  being  ftrictly  relative  to  it,  the  intent  of  th 
will  ought  to  be  the  rule  for  the  conveyance.  The  decre 
was  accordingly  affirmed  by  the  Lords, 
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In  a  cafe   where  one   by  deed  conveyed  his  freehold  Aligoodw. 
land  to  truftecs  and  their  heirs,  and  his  leafehold  to  truf-  Withen>  m 

,v    ,     .  n  ,        ,  .   Chant,  in 

tees  and  their  executors,  upon  truit  to  apply  the  rents  and  ,7^,  cited 
the   benefit   of  the  redemption  to  W.  for  life,  and  aftei   *  i^r-  ll07- 
her  death   to  the  heirs  of  the  body  of  the  laid  W.  and  of  ^  ^"  'A0^ 
G.  and   of  M.  their  heirs,  executors  and  a(Jigm,  during  a  Vez.  64$. 
the  continuance  of  the  eftate  in  the  premifles ;  upon  a 
queftion  whether  W.  took  for  life,  or  in  tail,  Lord  Talbot 
held,  that  me  took  an  eftate  for  life,  and  that  the   heirs  aud  Vlde 

*  J  J  A  la  ton  v. 

took  by  purchafe.     In  which  cafe,  we  may  obferve,  the  Afhtou;  cited 

limitation  to  the   heirs  of  the  body  of  W.  was  bbnded  '  Ve.z-  »49' 

with  that   to  the  heirs  of  the  bodies  of  feveral  others, 

who  could  take  no  otherwife  than  by  purchafe  ;  and  there 

were  words  of  limitation  not  only  to  the  heirs,  but  to  the         ,«  \ 

ajftgns  of  all  the  faid  heirs  of  the  bodies  alike.  ,  Vez.  142. 

I  (hall  next  notice  a  cafe,  of  very  frequent  reference  ;  2.  Atk.  246. 
where  A.  devifed  lands  to  five  *  truftees,  their  heirs  and  *  P«  I7^« 
afligns  in  trujl,  by  rents  and  profits,  file  or  mortgage,  to  £7CV577" 
•pay^  his  debts  &c.  and  after  payment  thereof,  he  devifed  Spencer. 
the  fame  eftates  to  three  of  the  fame  truftees  their  exe- 
cutors &c.  for  500  years,  upon  truft  to  pay  his  legacies, 
and   an  annuity  of  200I.  per  arm.  to  his  fifter  for  life ; 
and  after  the  determination  of  the  faid  eftate  for  years, 
he  devifed  the  fame  premifles  to  all  the  faid  truftees  and 
their  heirs  in  truft,  as  to  a  moiety,  to  the  ufe  of  T.  his 
nephew  for  life,  without  impeachment  of  wafte,  and  after 
the  determination  of  that  eftate,  to  the  truftees  and  their    - 
heirs  during  the  life  of  T.  to  fupport  contingent  remain- 
ders, and  after  his  deceafe  to  the  ufe  of  the  heirs  of  the 
body  of  T.  lawfully  begotten,  and  for  want  of  fuch  iflue, 
then  to  the  ufe    of  his  nephew   B.  for  the  term  of  his 
natural  life,  without  impeachment  of  wafte,  and  after  the 
determination  of  that  eftate,  to  the  fame  truflees  during  the 
life  of  B.  to  preferve  contingent   remainders,  and  after  his 
deceafe,  then  to  the  ufe  of  the  heirs  of  the  body  of  B.  law- 
fully begotten,  with  like  remainders  to  other  nephews. 

The  firft  devifee  T.  died  without  iflue  ;   upon  whofe 
deceafe   B.  the   next  in  remainder,  filed  his  bill  agairift 
the   truftees    and   all  proper  parties-,  praying,  amongft       (85) 
other  things,  to  be  let  into  pofleflion  of  a  moiety  of  the 
eftates ;  *  afterwards  B.  dying  pending  the  fuit,  his  wi-       ""  1 794 
dow  and  devifee   brought  a  bill  of  revivor  and  fupple- 
mental  bill ;  charging  that  B.  in  his  life-time,  bv  bargain  " 
and  fale  inrolled,  conveyed  this  moiety  of  the  eftates  to 
H  a.  iwo 
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twoperfons  and  their  heirs,  to  make  them  tenants  of  the 
freehold,  and  fuffered  a  recovery  thereof  (in  which  he 
was"  vouched)  to  the  ufe  of  himfelf  in  fee  ;  and  after- 
wards devifed  his  faid  moiety  to  his  faid  widow  in  fee, 
and  died  without  ifTue.  The  general  queftion  between 
the  parties  was,  whether  an  efiate-tail  or  an  eftate  for  life 
only,  pcffed  by  the  will  of  A.  to  B.  ? 

It  was  infilled  for  the  plaintiff,  that  it  was  an  eftate- 
iail ;  upon  the  general  rule,  that  where  lands  are  limited 
to  a  man  for  life,  with  a  limitation  in  the  fame  deed  or 
gift  to  the  heirs  of  his  body,  that  this  makes  an  eftate- 
tail,  and  that  a  devife  of  lands  in  the  fame  way  paffed 
the  fame  eftate  ;  that  the  limitation  was  either  a  legal 
efiate,  or  a  trufi  vejled  or  executed  and  not  executory.  On 
the  other  hand  it  was  contended,  that  thofe  rules  were 
artificial,  not  founded  in  juftice,  but  for  fupport  of  the 
feudal  tenures,  and  therefore  the  judges  ought  to  fhew 
themfelves  ajluti  in  fupporting  exceptions  to  fuch  rules. 
(86)  The  Matter  of  the  Rolls,  however,  held  it  to  be  a  trujL 
*  P.  1 80o,  and  not  a  legal  ejlate ;  but  decred  that  B.  *  was  entitled  to 
an  efiate-tail  in  the  moiety  fo  devifed  to  him  ;  as  it  was- 
the  cafe  of  an  immediate  devife,  and  not  a  devife  of 
lands  to  be  fettled. 

Upon  an  appeal  to  Lord  Hardwicke  from  this  decree, 
he  agreed  that  this  devife  was  only  a  trufi  in  equity  ;  the 
devife  being  to  trufiees  and  their  heirs,  which  carried  the 
whole  fee  in  point  of  law,  and  the  devife  to  fell  being 
fufficient  to  carry  the  fee,  if  the  word  heirs  had  been 
omitted  ;  and  therefore  the  whole  fee  being  in  the  truf- 
tees,  no  legal  remainder  could  be  limited  to  B. ;  and  as 
to  its  being  confidered  as  an  executory  devife  to  B.  (which 
it  feems,  had  been  contended  at  the  bar)  it  was  too  re- 
mote to  be  good  in  that  view  ;  being  after  all  debts  inde- 
finitely paid,  which,  in  point  of  time,  might  exceed  a 
life  or  lives  in  being,  or  any  other  time  allowed  by  law ; 
and  befides,  in  that  cafe  the  recovery  by  B.  being  before 
the  debts  were'  paid,  and  confequently  whilft'the  legal 
fee  remained  in  the  truftees,  B.  could  make  no  good 
tenant  to  the  praecipe  ;  and  that  would  prevent  its  paiTmg 
by  £?.'s  will :  for  whatever  made  that  recovery  void, 
equally  defeated  the  plaintiff's  title  ;  which  made  it  ne-  i 
eeffary  for  the  plaintiffs  to  admit  that  all  the  devifes  fub- 
fequent'to  that  to  the  truftees  were  trufi (  in  equity. 

'    .  That, 
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*  That  the  main  queftion,  whether  it  was  an  equitable  *  P.  1 8 1> 
*Jlate-tail  or  for  life  only,  depended  on  the  conftru&ion  (87) 
of  the  words  heirs  of  the  body,  whether  they  lhould  be 
taken  as  words  of  limitation  or  of  purchafe.  — That  the 
intent  was  clear  that  they  lhould  be  taken  as  words  of 
purchafe,  from  the  claufe  without  impeachment  of  wafte, 
and  the  limitation  to  truftees  to  fupport  contingent  remain' 
ders.  That  there  were  feveral  cafes  even  at  law,  Avhere 
they  had  been  taken  as  words  of  purchafe,  as  Archer's, 
cafe  j  that  the  words  of  limitation  added  there,  and  in 
all  fuch  cafes,  were^only  demonftration  of  the  intent  of 
the  teftator  in  ufing  the  firft  words.  That  the  cafe  of 
Colfon  and  Col/on,  which  was  obje&ed  as  an  authority,  vidc  CoHbu 
that  the  interpofition  of  truftees  to  fupport  contingent  ?°fra  0ponjaia 
remainders  is  not  fufficient,  to  turn  thefe  fubfequenl 
limitations  to  the  heirs  of  the  body,  into  words  of  purchafe 
differed  from  the  principal  cafe  ;  here  being  (in  the  prin- 
cipal cafe)  a  claufe  without  impeachment  of  wafte ; 
although  that  might  be  thought  of  little  weight ;  but  the 
great  difference  was,  that  this  was  a  devife  of  a  trust 
in  equity,  that  of  a  mere  legal  eftate,  the  words  of 
which  mujl  be  taken  as  they  flood,  according  £0  the  jlricH  legal 
4etermination.  That  here  all  the  limitations  were  the  di- 
rection of  a  trujl,  which  the  court  was  bound  to  carry 
*  into  execution  according  to  the  intent  of  the  teftator.       *  P.  182. 

That  as  to  the  difference  between  trufts  executed  and        (88) 
executory,  the  diftxn£tion  had  never  been  eftablifhed  by 
any   dire£fc  refolution.     That  all  trufts  in  notion  of  law  Y.£e  ^  tIlis 
were  executory,  and  to  be  earned  into  execution  by  the  and  further 
court  by  fubpeena.     That  if  J5,  had  hrmfelf  come  to  have  obfervations ' 
a  conveyance  decreed  him,  the  queftion  would  have  been,  .°"ra  lspca9e' 
whether  the  court  lhould  have  inferted  truftees  to  fupport 
contingent  remainders,  if  they  had  not,  they  would  have 
j  departed  from  the  words  of  the  will ;  if  they  had,   the 
remainder  mufi  have  been  to  firft  &c.  fon  and  fons  in 
jftricl  fettlement,  for  otherwife  there  would  have  been  no 
I  remainders  to  be  preferved ;  and  therefore,  if  the  court 
muft  at  all  events  depart  from  the  words  of  the  will,  fuch 
'  departure  muft  rather  be  to  fupport  than  to  fruftrate  the  and  v'^«  Lor* 
plain  intent  of  the  teftator  ;  for  thefe  reafons  Lord  Hard-  S^tt^'on 
\wicke  reverfed  fo  much  of  the  decree  at  the  Rolls  as  gave  this  cafe  in 
B.  an  eftate  tail  under  the  will.  B^-'1'" 

x  It  feems,  this  decree  of  Lord  Hardwiche  was  exprefsly  vez.  6$a. 
grounded  on  the  di.{lki£Hon  between  a  trujl  in  equity  and 

a  mere 
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.  ;         a  mere  legal  ejlale ;  he  holding  that  in   the  Utter  the 

*  P.  18.3.     words  miiji  *  be  taken  as  they  jlood,  according  to  their  Jlri ft 

legal  determination. 
(89).,  From  the  example  of  the  courts  of  equity  in  thofe 

cafes  of  truji  limitations,  where  they  have  denied  the 
application  of  the  rule  in  Shelley's  cafe  ;  fome  people,  with 
more  plaufibility  than  reafon,  have  endeavoured  to  infer, 
that  the  courts  of  law  mould  indulge  the  fame  latitude 
of  ccnftruclion ;  afluming  it  as  a  principle,  that  there  is 
'    '  no  found   diftinfition  between  the  devife  of  a  legal  eftate 

and  a  trujl.  But  this  feems  to  be  petitio  principii.  That 
our  books  abound  with  the  diftinction,  between  a  legal 
devife  and  a  trujl,  when  executory  at  leaft,  appears  as  well 
from  the  cafes  I  have  already  mentioned,  as  from  thofe 
which  I  mail  mention  by  and  by.  In  the  mean  time,  as 
to  the  foundnefs  and  reafon  of  the  diftin&ion,  we  are  to 
confider,  that  trujls  were  originally  creatures  of  confi- 
dence between  party  and  party,  and  totally  diftinQ:  in 
almoft  every  quality,  from  thofe  legal  eftates  which  were 
the  fubje£ts  of  tenure.  They  were  in  their  nature  inde- 
pendent of  tenure,  and  therefore  not  the  objects  of  thofe 
laws  which  were  founded  in  tenure.  They  were  rights 
arifing  folely  out  of  the  intent  of  the  party  who  created 
them  ;  and  therefore  fuch  intent  was  the  great  guide  in 
the  execution  of  them.     Confequently,  when  a  court  of 

*  P.  1 84.      equity,  in  *  certain  cafes   of  trujl -eftatts,  deviates  from 

the  rule  above  laid  down  ;  it  does  not  in  fo  doing,  depart 
(9°)  at  all  from  any  rule  of  law  by  which  It  was  ever  bounden  .* 

it  only  exercifes  that  conscience  and  difcretion  to  which 
trujl-eflates  were  in  their  nature  originally  and  neceflarily 
fubje£t. 

And  yet  even  a  court  of  equity,  in  order  to  preferve 
as  near  a  correfpondence  as  may  be,  between  the  rules  of 
conftruclion,  with  regard  to  trujl -ejl  ate  s,  and  thofe  laws 
by  which  legal  eftates  are  conftrued,  confiders  itfelf  as 
bounden,  even  in  the  cafe  of  trujl-ejlates,  to  decree  ac- 
cording to  the  rule  I  have  been  fpeaking  of,  wherever  it 
can  be  done  without  manifeft  violation  of  the  intention 
Sweetaprle  v.    of  the  parties      Of  this  the  cafe  of  Sweetapple  v.  Bindont 

Bindon,  fupra     above  ftatec^    }s  a  ftrong  inftance. 

And  where  one  devifed  lands  to  truftees  and  their 
heirs  for  payment  of  debts  and  legacies,  and  after  debts 
and  legacies  paid,  willed  that  one'  fourth  part  fhould  be 
and  remain  in  truft  for  E.  for  life,  with  power  of  leafing  ; 

and 
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and  after  her  deceafe  in  trufl  for  C.  for  and  during  the  term  Bale  v.  Cok- 
cf  his  life,  with  like  power  of  leafing,  and  after  his  deceafe  ™n'  *  ^ern' 
to  the   heirs   male  of  the    body   of  C.  remainder  over.  w  14a> 
Now  this  was   the   devife  of  a  trufl ;  and  Lord  Covjper 
conceived  that  it  differed  from  an  immediate  devife,  and 
that  it  was  rather  to  be  looked  upon  *  in  the  nature  of  an  *  P.  185, 
«xecutory  devife,  to  take  effect  after  debts  paid,  which  . 

were  confiderable  ;  or  in  nature  of  marriage-articles:  (9j) 
befides,  that  the  enabling  C.  to  make  leafes,  feemed  to 
imply  very  flrongly,  that  he  was  to  have  no  power  to 
■difpofe  of  the  inheritance.  But  the  caufe  coming  on 
before  Lord  Harcourt  upon  a  re-hearing,  hefaid  the  cafe 
of  a  will  differed  from  the  feveral  cafes  of  marriage-ar-  1 
tides,  in  the  nature  of  which  the  iffue  were  particularly 
confidered,  and  looked  upon  as  purchafers.  That  in 
cafes  of  a  will,  where  the  parties  claim  voluntarily,  the 
teftator's  intent  muft  be  prefumed  to  be  confident  with'  the 
rules  of  law ;  that  at  lav/  thofe  words  would  certainly  ,  > 

create  an  eftate-tail ;  and  it  could  not  be  inferred  (with 
any  certainty)  from  the  power  of  leafing,  that  no  eilate- 
tail  was  intended  ;  fuch  power  being  more  beneficial  than 
that  given  to  tenant  in  tail  by  the  flatute  ;  and  as  the 
debts  were  admitted  by  the  pleadings  to  be  all  paid,  the 
fame  conflruclion  was  to  be  made  as  if  there  had  been 
originally  no  trufl ;  and  fo  decreed  A's  fhare  to  be  con- 
veyed to  him  and  the  heirs  male  of  his  body,  remainder 
over. — The  above  {late  of  the  cafe  of  Bale  and  Coleman^ 
is  from  Vernon,  Peere  Williams  flates  it  as,  a  devife  to  four  »  P.  W.  is,i, 
perfons  for  payment  of  debts,  afterwards  to  the  ufe  of  them 
and  their  heirs ;  and  that  the  teflator  by  codicil  devifed 
*  that  his  will  fhould  fland,  faving  that  one  of  the  faid  *  P,  186V 
devifees  fhould  have  his  eflate  for  life,  with  power  of 
leafing,  remainder  to  the  heirs  male  of  his  body.  But 
sonfidering.the  fiifl  devife  for  payment  of  debts,  the  devi- 
fee's  beneficial  intereft  in  either  flate  of  the  cafe,  appears 
to  have  been  in  the  nature  of  a  trufl.     \ 

So  where  there  was  a  devife  of  lands  to  a  truflee,  in  .^arth.*'' 
trufl  to  pay  the  rents  and  profits  to   S.  for  her  feparate  %  Vez«y' 
ufe  for  life,  as  if  fhe  were  fole  -,  and  after  her  deceafe  to  646. 
pay  the  fame  to  E.  her  fon  for  life,  and  afterwards  to  pay 
the  fame   to  the  heirs  of  his  body,  and  for  want  of  fuch         (92) 
iffue,  to  pay  the  fame  to  ail  and,  every  other  fon  or  fons 
of  the   body  of  S.  begotten   &c.      Upon   the    queflion 
whether  E»  was  intitled  to  the'  lands  in  tail  or  for  life 

only* 
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only,  Lord  Hardivicke  proceeded  on  this  principle,  vfe. 
that  in  limitations  of  a  truft,  either  of  a  real  or  perfonal 
eftate  to  be  determined  in  that  court,  the  conftru&ion 
ought  to  be  made  according  to  the  conftruction  of  li- 
mitations of  a  legal  eftate,  unlefs  the  intent  of  the  tef- 
tator  or  author  of  the  truft  plainly  appears  to  the  con- 
trary. He  laid  it  down  as  a  rule  (he  faid)  that  he  was 
not,  in  a  court  of  equity,  to  over-rule  the  legal  con-* 
ftru&io'n  of  the  limitation,  unlefs  the  intent  of  the  tef- 
tator  or  author  of  the  truft  appears  by  declaration  plain, 
that  is  by  plain  exprejjion  or  necejfary  implication.  *  And 
upon  this  ground  Lord  fiardwieke  decreed  a  conveyance 
in  tail  to  B.  of  the  real  eftate  fo  devifed. — '■ — N.  B.  In 
this  cafe  Lord  Hardwicke,  in  confidering  the  above  cafe 
of  Bale  and  Coleman  then  cited  at  the  bar,  obferved, 
that  a  tradition  prevailed,  that  Lord  Harcourfs  decree 
in  that  cafe  was  afterwasds  affirmed  by  Lord  Cowper 
hirnfelf;  but  he  faid,  that  was  not  the  fa 6t;  though  he 
"believed  it  was  afterwards  cited  before  Lord  Cowper, 
and  that  he  fpoke  to  that  effeft.  And  Lord  Hardwich 
faid,  the  cafe  of  Bale  and  Coleman  had  never  been  deniec 
to  be  law  or  a  rule  of  that  court,  and  that  he  thought 
it  was  right  to  adhere  to  it, 

So  in  a  cafe  before  Lord  Keeper  Henley,  where  tefta 
tor  devifed  to  truftees  and  their  heirs  upon  truft,  aftei 
his  death,  by  and  out  of  the  rents  and  profits  to  raift 
500  /.  with  intereft,  and  pay  the  fame  to  his  five  grand 
children;  and  fubjeQ:  to  the  railing  and  paying  the  faic 
500  /.  and  the  intereft  thereof,  to  the  ufe  of  his  nephew 
Thomas  Rayney  for  life  ;  fubjeft  ,neverthelefs  to  his  ne 
phew's  qualifying  hirnfelf  according  to  a  provifo  thereir 
after  contained,  with  remainders  to  the  faid  trujlees  am 
4  their  heirs  to  preferve  contingent  remainders,  with  remain' 
der  to  the  ufe  of  the  heirs  male  of  the  faid  Thomas  Ray 
ney  and  their  heirs,  provided  that,  in  cafe  his  faid  ne- 
phew, *  Thomas  Rayney  fhould  die  without  having  any  ijfu, 
male  of  his  body  living  at  his  death,  then  he  charged  th< 
premiffes  witli  ioq/.  a-piece  to' two  nieces,  if  ther 
living,  at  their  refpeSive  ages  of  21  years;  if  eithei 
died,  .her  part  to  go  to  the  furvivor.  And  he  impower 
ed:  his  faid  truftees,  as  foon  as  conveniently  could  0; 
fnight  be  after  the  death  of  the  faid  Thomas  Rayney  with 
hut  ijjue  male  as  aforefaid,  by  and  out  of  the  rents  an< 
profits  of  the  .premiffes  to  raife  and  pay  to  his  faid  twr 
'  '   '  niece; 
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nieces  the  faid  100  /.  a-piece;  and  for  default  of  furh 
iffue  male  of  the  faid  Thomas  Rayney,  then  be  devifed  the 
premifles  (fubjecf  to  the  payment  of  the  faid  500  /.  and 
200/.)  to  the  ufe  of  all  and  every  his  faid  five  grand- 
children, orfuch  as  fhould  be  living  at  the  time  of  failure, 
of  iffue  male  of  the  faid  Thomas  Rayney,  to  take  as 
tenants  in  common,  and  to  their  refpective  heirs  and 
afligns,  equally  to  be  divided  between  them  fhare  and 
fhare  alike,  provided  that  the  faid  Thomas  Rayney  fhould 
immediately  after  the  teftator's  death  be  placed  out  art 
apprentice  to  a  furgeon,  or  fome  other  good  trade  for 
feven  years,  or  elfe  be  fent  to  fome  college  in  Cambridge, 
there  to  continue  til\he  was  qualified  to  be  ordained  a 
clergyman ;  and  in  cafe  he  fhould  refufe  or  neglecl  to 
be  put  out  and  continue  fuch  apprenticefhip,  or  quali- 
fying himfelf  to  be  ordained  a  clergyman,  then  his  will 
was,  *  that  the  eftate  fo  before  limited  to  the  faid  Thomas  *  P.  189, 
Rayney  for  his  life,  fhould  ceafe  and  determine  and-  be 
void,  as  if  he  had  been  dead,  and  that  the  faid  premiffes 
fo  limited  to  the  faid  Thomas,  for  hi  si  life,  and  his  iffue  male 
as  aforefaid,  fhould  from  thenceforth  revert  over,  and 
go  and  remain  to  the  ufe  of  fuch  of  his  five  grand- 
children as  fhould.  be  living),  to  be  equally  divided 
<amongft  them,  and  to  their  r^fpeclive  heirs>  as  tenants 
in  common. 

The  teftator  died  in  February  1 740. 
Thomas   Rayney  died  without  iffue    in  1748,    having 
fuffered  a  recovery  of  the  premises. 

Lord  Keeper,  after  ftating  the  cafe,  obferved,  that 
the  firft:  queftion  was,  whether  Thomas  Rayney  took  an 
eftate  for  life  or  an  eftate  tail  ?  which  he  faid  intro- 
duced another  queftion,  Whether  the  iffue  of  Thomas 
Rayney  was  intended  by  the  teftator  to  take  an  eftate  in 
fee  by  purchafe,  or  an  eftate  by  limitation  from  the  fa- 
ther in  tail  ?  And  whether  that  was  a  trufi,  or  an  ufe 
executed  P 

As  to  the-  third  queftion,  which  Lord  Keeper  faid 
he  would  confider  firft ;  it  had  been  faid,  that  was  an 
eftate  executed,  and  that  *  the  truftees  had  only  a  chat-  *P.  19a 
tel,  quoufque,  for  which  had  been  cited  Carter  and  Bar- 
pardijlon,  I  W.  505.  Hitchins  and  Hitchins,  1  Fern,  403. 
But  thofe  cafes,  he  faid,  did  not  apply,  for  in  both  the 
eftate  devifed  was  only  an  uncertain  interefl,  and  there- 
fore a  chattel.     But  where  it  is  a  certain  interejl,  he  faid9 

the 


CONTINGENT    REMAINDERS 

the  court  could  not  declare  it  a  chattel,  or  any  other 
eftate  than  what  is  devifed.  That  if  lands  are  devifed 
to  A.  for  life  to  pay  debts,  the  court  cannot  conftrue  it 
a  chattel ;  much  lefs  if  the  devife  is  to  A.  in  fee  ;  for  it 
would  be  changing  the  truflees,  contrary  to  the  intent  of 
the  teftator,  as  the  perfonal  representatives  miafht  be-, 
come  the  truftees,  inftead  of  the  heirs  at  law ;  and  he 
Vide  Carter  referred  to  Bofworth  and  Farrand,  Cart.  96.  That  rea- 
le7-  foning,  he   faid,  was  confirmed  by  Lord  Hardwicke,  m 

Bagfhaw  and  Spencer ;  though  indeed  there  was  in  that 
cafe  the  additional  circumftance  that  truftees  might 
fell. 

He  was  therefore  of  opinion,  that  it  was  a  fee  in  the 
truftees,  and  not  executed  by  the  jiatute  of  ufes  in  any  of 
the  fubfequent  limitations. 

But  he  thought  that  was  not  very  material  in  the 
principal  cafe,  as  by  that  will  the  trufts  were  fully  limit- 
ed and  declared.  For  he  thought  it  very  dangerous  that 
a  different  conftruction  mould  be  put  upon  words  of 
*P.  191.  limitation  *  in  cafes  of  trvjls  and  legal  eftates,  except 
where  the  limitations  were  imperfect,  and  fomething  feem- 
ed  left  to  be  done  by  the  truflees  in  the  jirjl  place,  and 
confequently,  secondarily  by  that  court.  He  faid,  that 
Lord  Hardwicke  relied  more  on  the  intent  of  the  tef- 
tator, in  the  cafe  of  Bagjhaw  and  Spencer,  than  on  that 
diftin£tion. 

This  brought  him  to  the  two  queftions,  Whether  the 
heirs  male  of  Thomas  Rayney  took  a  fee  as  purchafers, 
or  in  tail,  under  the  limitation  to  the  other. 

The  teftator,  he  faid,  was  disinheriting  his  heirs  at 
law,  to  preferve  his  name$  and  yet  they  fuppofed  he 
was  giving  a  fee  to  the  children,  under  which  the  daugh^ 
iers  of  afon  might  take,  contrary  to  that  intent.  The 
teftator's  intent,  he  faid,  feemed  to  be,  to  make  a  fettle- 
mfent  of  his  eftate ;  and  on  failure  of  iffue  male  of 
"Thomas,  he  had  limited  a  remainder  over  to  his  five 
grand-children ;  and  therefore  his  intention  was  ma- 
nifeft  to  give  fuch  iffue  male  a  particular  eftate,  and  not 
,  a  fee. 

That,    the   Lord   Keeper  faid,   was  cardo  taufe.     It 

had    been   objected,  that  by  the  provifo  the  limitation 

was  confined  to  the  iffue  male   of  Thomas  living  at  the 

*  F.  IQ2.       *lme  °>   ^s  death.     *  After  the  limitation  for  life,  the  next 

was  to  the  heirs  male;  and  then  the  provifo  was  added; 

But 
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#ut  the  provifo  was  collateral  to  the  limitations,  and 
broke  the  thread  of  them;  which  after  the  infertion  of 
that  provifo,  was  again  refumed.  And  it  was  argued 
that  the  words  "  and  for  default  of  fuch  iffue  male"  re- 
lated to  the  iffue  male  living  at  the  time  of  l$c.  as  men- 
tioned in  that  provifo,  fo  as  to  make  the  limitation  over 
to  the  grand-children  an  executory  devife.  But  he  could 
not  think  that  a  good  rule  of  conftru&ion  of  the  will ; 
but  that  the  thread  of  limitation  mould  be  taken  unin- 
terrupted, and  then  it  would  ftand  thus :  To  the  truftees 
and  their  heirs  to  raife  &c.  then  to  Thomas  for  life,  re- 
mainder to  truftees  to  preferve  contingent  remainders, 
remainder  to  tha  heirs  male  of  'Thomas  and  their  heirs, 
and  for  default  of  fuch  iffue,  remainder  to  the  five 
grand-children,  and  their  heirs  as  tenants  in  common. 
And  that_by  fuch  conftru<5tion  the  words  "  and  for  de- 
fault &c."  would  refer  to  heirs  male  before  mentioned, 
and  the  provifo  would  be  detached ;  which  he  faid  feem- 
ed  to  be  the  true  and  rational  conftruclion  of  the  will; 
for  it  was  abfurd  to  conftrue  it  to  be  limited  to  the  iffue 
male  living  &c.  But  if  the  provifo  were  taken  in  a  pa- 
renthejisy  it  gave  the  whole  will  a  fenfe  agreeable  to  the 
teftator's  intent. 

*  As  to  the  firft  queftion,  whether  it  was  an  eftate  *p,  jo*?, 
tail,  or  for  life   only  in  Thomas  Rayney  ?\  Lord  Keeper 
faid,    the  words  "  heirs  male,  -&c"  as  placed  in  the 
will,  feemed  words  of  limitation,  and  not  of  purchafe. 
That  fuppofe  the  will  had  flopped  at  thefe  words,  it  was 
admitted  it  would  have  been  an  eftate  tail,  according  to  vide  infra, 
Shelley'' s    cafe,     I    Co.    Rundale    and   Eely,    Carter    170.  '41*  n4< 
That  the  cafe  of  Coulfon  and  Coulfon  confirmed  that;  only 
it  feparated  the  eftate  tail  from  the  eftate  for  life,  by 
the  interpolation   of  truftees  to  preferve  contingent  re- 
mainders ;  which  feemed  a  diftinction  without  a  diffe- 
rence. 

Several  cafes,  he  faid,.  were  cited  in  BagfoavS  and 
Spencer,  of  words  of  limitation  fuperadded;  which  turn  - 
ed  words  of  limitation  into  words  of  purchafe;  all  found- 
ed on  the  principle  of  Archer's  cafe  (for  he  did  not  rely 
on  the  word  "  heir"  in  the  fingular  number);  in  all 
the  cafes  of  which  fort  there  had  been  fome  words,  as 
*  next  &<r"  which  had  been  defcriptive  of  an  individual,  ' 
and  made  them  properly  words  of  purchafe. 

That 
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That  in  the  cafe  of  Bagjhavj  and  Spencer,  by  the  In- 
fertion  of  truftees  to  preferve  contingent  remainders, 
the  court  held  the  words  "  heirs  of  the  body"  words  of 
purchafe. They  were  alfo  conftrued  words  of  limi- 

*  P.  194.  tation  *  in  the  fame  cafe.  That  cafe,  he  faid,  was  th* 
cafe  of  a  truft,  as  the  principal  one  was;  and  that  Lord 
Hardivicke  did,  upon  that  ground,  and  the  limitation 
of  the  other  moiety  of  the  eftate  to  the  Spencers,  and 
other  circumftances  in  the  cafe,  which  mewed  the  in- 
tent of  the  teftator  plain  and  clear,  conftrue  it  to  be  Only 
an  eftate  for  life  in  Bagjhaw,  contrary  to  the  former  deter- 
minations. He  did  it  on  the  plain  intent  of  the  teftator; 
and  in  fo  doing  afTumed  no  more  power  than  every  court 
of  law  had. 

Lord  Keeper  faid,  that  he  proceeded  on  the  fame 
principle  hirnfelf;  and  thought  that  Thomas  Rayney  took 
an  eftate  tail  from  the  intent  of  the  teftator,  who  plainly 
intended  the  heirs  male  &c.  fhould  not  take  an  eftate  in 
fee,  which  they  muft  if  they  took  as  purchafers.  He 
was  confidering,  he  faid,  whether  he  could  not  make 
this  conftru&ion:  viz.  to  Thomas  for  life,  then  to  his 
heirs-male  in  tail,  then  to  the  grand-children.  And 
if  the  limitation  had  been,  for  default  of'fuch  heirs  of 
the  body,  he  might  have  considered  it  as  heirs  of  the 
1  body    of    the    heirs   male   &c.    mentioned    before  ;     but 

videKec*      the  limitation  there  was  for  default  of  fuch  iffne  male, 

v  Dickfon  ,  «,  -         •" 

infra  558.  <3c' 

He  thought,  he  faid,  the  words  "■  and  their  heirs,"  in 

„  _  that  will  were  redundant  and  furplufage,  *  and  that  Thomas 

r.  195.      Rayney   took  an  eftate  tail;  and  confequently  that  the 

recovery  fuffered  by  him  was  good ;  and  though  it  was 

a  rule   never  to   rejeft  words   in  a  will,  if  they  could 

ftand,  yet  that  he  rnufl  do  it  in  that  cafe  to  fupport  the" 

;    teftator's  intent. 

That  the  ground  of  his  determination  was,  the  mani^- 
feft  intent  of  the  teftator ;  and  therefore  on,  the  w  hole 
he  was  of  opinion,  Thomas  Rayney  took  an  eftate  tail, 
and  not  an  eftate  for  life  only,  under  that  will ;  and  that 
the  recovery  was  well  fuffered  by  him;  and' the  defen- 
dants under  it  were  well  entitled  to  the  eftate. 

The  contraft  in  the  complexion  of  the  two  laft  noticed 
decifions,  is  fo  ft-riking,  that  one  is  almoft  furprifed  at 
Lord  Keeper  Henley's  attempt  to  throw  a  veil  over  it; 
and  to  reconcile  his  own  decifion  in  the  latter  cafe,  to 

the 
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the  principle  upon  which  Lord  Hardwicke  proceeded  in 
the  former.  Notwithstanding  all  due  credit  to  his  ad- 
drefs,  a  curfory  comparifon  of  the  ingredients  of  the 
two  cafes,  I  think,  mews  the  latter  to  have  poffeffed  no 
lefs,  but  even  ftronger  arguments  in  favour  of  the  heirs 
taking  by  purchafe,  than  the  former  did.  In  both  cafes 
there  was  a  devife  in  fee  to  truflees  for  payment  of 
charges ;  both  were  therefore  avowedly  equitable  ejlates 
in  *  the  ceftui  que  truft,  and  not  legal  eftates  executed  *  P.  196, 
in  them ;  of  confequettce  both  were  equally  open  to  the 
conflrucfion  of  a  court  of  equity,  upon  the  circum- 
ffances  of  intention.  An  exprefs  limitation  to  fupport 
contingent  remainders  occurred  alike  in  both;  and  of 
courfe  all  the  arguments  founded  by  Lord  Hardwicke  on 
that  circum/lance  in  the  cafe  of  Bagjhaw  and  Spencer, 
were  applicable  with  equal  force  in  the  cafe  of  Wright 
v.  Pearfon;  with  the  additional  weight  in  the  latter  cafe, 
of  arguments  there  afforded  by  the  words  of  limitation  in 
fee,  annexed  to  the  words  heirs  male,  &c. ;  and  the 
{,1  probable  ground  for  the  conflru&ive  reflri&ion  of 
I  thofe  words,  to  heirs  male  living  at  the  time  of  the 
parent's  deceafe,  furnifhed  by  the  exprefs  words  of*  the 
interpofed  provifo.  Two  circumftances,  whofe  implica- 
tive force,  the  Lord  Keeper  felt  himfelf  called  upon 
for  fome  exertion  to  obviate. 

To  remove  the  fair  implication  on  the  words  of  the 
provifoe,  he  found  it  requifite  to  new  model  the  context 
of  the  will ;  by  tranfplanting  the  caufe  which  afforded 
it,  to  a  different  place  from  that  which  the  teftator  had 
given  it ;  and  by  its  removal,  opening  a  reference  of  the 
words  in  default  of  fuch  -iffue  &c.  which  feemed  excluded 
by  that  claufe  as  it  flood  in  the  will.  And  to  avoid  the 
effe£t  of  the  *  words  and  their  heirs  fuperadded  to  the  *P.  197* 
words  heirs  male,  he  expunged  them  entirely.—- — Thefe 
eonftruclive  modifications  were  not  of  the  gentlefl  touch; 
and  whilft:  the  one  paffes  over  in  filence,  the  auxiliary 
implication,  from  the  ultimate  limitation  over  to  the 
grand-children  living  at  the  failure  of  the  iffue  male 
fpoken  of  in  the  preceding  limitations,  the  other  was 
not  perfectly  reconcileable,  with  the  flrefs'  before  laid 
in  the  fame  argument  on  the  words  their  heirs,  againfl 
the  conflrucYion  of  the  heirs  male  &c.  taking  by  pur- 
chafe. — The  words  their  heirs,'  the  Lord  Keeper  faid, 
would  not  permit  him  to  conjlrueths  words  heirs  male,  &c. 

words 
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words  of  purchafe,  without  giving  them  the  fee;  which 
would  have  been  inconfiftent  with  the'fubfequent  words, 
and  in  default  of  fuck  iffue  male.  But  could  he  give  the 
words  heirs  male  £sV.  the  effect  of  words  of  limitation, 
in  confidence  with  the  fame  words,  and  their  heirs  ?  He 
thought  not,  and  difcarded  thofe  words  by  exprefsly 
Vidediftino  treating  them  as  words  of  furphfage.  The  fame  ftroke 
tSandlcmg  ecFJany  removed  the  fuppofed  obitacle  to  the  other  con- 
y.  Burchei.  ftruction;  and,  letting  in  the  arguments  from  Bagfiaw 
infra,  124.  ancj  Spencer  for  it,  left  the  turn  of  the  fcale  between 
the  two^  to  the  operation  of  other  motives.  Whilfl  it 
was  equally  neceffary  to  reject  the  words  and  their  heirs, 
under  either  of  two  conduction,  they  were  no  more 
*P.  198.  an  obitacle  to  one  than  to  the  *  other ;  and  the  removal  of 
them  reduced  both  conftructions  to  a  level,  in  refpect 
to  the  influence  of  thoje  words.  And  it  is  obvious  that 
the  rejection  of  the  words  their  heirs,  at  once  annihilated 
the  argument  raifed  on  the  chance  of  defcent  to  a  daugh- 
ter of  a  fon,  in  oppofition  to  the  prefumed  intention  ol 
the  teftator  to  preferve  his  name.  For  putting  the  words 
their  heirs  out  of  the  cafe',  the  daughter  of  a  fon  couk 
not  have  taken;  whatever  the  fon  of  a  deceafed  daugh- 
ter, being  heir  male,  might  have  done ;  which,  however, 
was  not  adverted  to ;  nor,  confidering  the  teftator's  pre- 
ference of  males,  could  that,  I  think,  be  urged  as  mi- 
litating with  his  general  intention. 

I  have  entered  into  my  prefent  obfervations,  on  the 
cafe  of  Wright  v.  Pearjon,  with  a  view  of  fetting  that 
cafe  in  its  true  light;  in  refpect  to  the  real  tendency, 
and  extent  of  its  authority,  among1  the  cafes  relative  tc 
the  application  of  the  rule  I  am  treating  of,  in  devifes 
of  mere  trufl  eftates.  However  ftiidioufly  Lord  Keeper 
affected,  in  vjords,  a  concurrence  with  Lord  Hard- 
wicke's  doctrine  in  Bagjhaw  v.  Spencer ;  he,  in  fa5l. 
ftruck  it  to  the  root,,  by  a  direct  contrary  deci'fion,  in  a 
cafe  that  more  obvioufly  courted  its  admiffion.  At  the 
fame  time 'that  we  mull  fee,  the  exprtefs  difmc;linatior 
of  the  court  in-  Wright  v.  Pear  fon  to  quarrel  with  the 
*P.  199.  cafe  of  *  Bagjhaw  v.  Spencer,  we  cannot  be  infenfible  tc 
the  declaration  of  the  feme  judicial  voice,  of  its  being 
very  dangerous,  that  a  different  construction  fh-ould  be 
put  upon  words  of  limitations  in  trufl s  and  legal  eflates ; 
except  where  the  limitations  were  imperfect  &c.  anc 
that  upon  the  claufe  for  preserving  contingent  remain- 
ders 
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ders,  and  other  circumftances  in  Bagpaw  v.  Spencert 
Lord  Hardivicke  conftrued  it  only  an  eftate  for  life,  con- 
trary to  former  determinations.  To  what  could  fuch  prin- 
ciples lead,  but  a  decifion  contrary  to  that  in  Bagfiaw 
v.  Spencer,  which  was  exprefsly  founded  on  the  dif- 
tin&ion  between  trujfs  and  legal  ejlates  ?  A  ftronger 
cafe  could  fcarcely  be  imagined,  fcarcely  wifhed  for 
by  the  moll  zealous  affertors  of  the  rule,  than  that  of 
Wright  v.  Pear/on.  It  was  the  cafe  of  a  trufl,  involving 
at  once  an  exprefs  limitation  to  preferve  contingent  re- 
mainders; a  reference  to  iffue  male  living  at  the  time 
of  the  deceafe;  a  reftxiclion  of  failure  of  iffue  male  to 
the  life-time  of  perfons  in  ejfe,  and  a  limitation  in  fee 
annexed  to  the  word  heirs  of  the  body.  Under  all  this 
combination  of  oppugning  circumftances,  the  rule  pre- 
vailed. Is  it  in  the  reach  of  fophiftry  to  reconcile  fuch 
a  decifion  with  that  in  Bagjloaw  v.  Spencer?  Well 
might  a  great  authority,  I  mean  the  prefent  Chancellor, 
obferve,  *  that  he  did  not  fee  how  the  t;wo  cafes  could  *p.  200. 
<l  Hand  together.  1  Brown 

In  a  fubfequent  cafe,  Lord  Keeper  Henley  proceeded  Ca°c*  Caf" 
I  on  the  fame  analogy  of  conflru<5tion,  between  the  limi- 
I  tations  of  legal  eflates  and  irujls. 

A  teflator,  after  giving  certain  lands  to  truflees  and  Auftenv. 
I  their  heirs,  in  the   firfl  place,  to   the   intent   his  fifters  T^01'  <j 
I  fhould  refpettively  have  an  annuity,  or   rent  charge  of 
80/.  for  their  lives,  with  power  of  diftrefs   and  entry, 
I  and  fubjeel:  thereto  in  truft  for  P.  for  life,  remainder  to 
trujlees  to  preferve  6ffV.  remainder  to   the  heirs  of  the  body 
of  P.  remainder  to  his  own  right  heirs;  gave  the  refidue 
of  his  perfonal  eflate  to   truftees,  in  trufl  to  buy  lands 
in  fee-fimple;  which  he  directed  mould  remain,  conti- 
■  nue,  and  be  to,  for  and  upon  fuch  and  the  like  eftate 
and  eflates,  ufes,  trufts,  intents  and  purpofes,  and  under 
-   and  fubjeft  to  the-  like  charges,  reftrictions  and  limita- 
tions, as  were  by  him  before   devifed,,  limited  and   de- 
*   clared,  of  and  concerning  his  lands  and  premifTes  there- 
in before  lafl  devifed,  or  as   near  thereto  as  might  be, 
and  the  deaths  of  perfons  would  admit.     Upon  a  quef- 
ticft  whether  P.  was  intitled  to  an  eftate  for  life,  or  in 
tail,  in  the  lands  to  be  purchafed. —  *  The  Lord  Keeper  *P.  201, 
was  of  opinion,  that  in  the  cafe  of  imperfect  trufls  only, 
that  court  could  make  a  different  conftruclion  from  a 
legal  limitation.     In  that  cafe,    he  faid,    there  was  no 

reference 
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reference  to  the  trv  flees ;  without  that  ingredient,  he  did 
net  find  any  cafe  where  the  court  had  given  a  different 
meaning  from  what  a  court  of  law  would  on  a  legal  li- 
mitation. Nothing  was  left  to  the  truftees  to  be  done, 
but  to  buy  the  land.  The  teftator  had  declared  the 
ufes  of  the  land  when  purchafed.  In  Papillon  v.  Voice 
there  was  a  direction  to  the  truftees  to  convey  and 
fettle,  but  there  was  no  fuch  direction  in  the  principal 
cafe. 

It  is  evident  that  in  the  laft  cafe  the  Lord  Keeper 
considered  the  lands,  when  bought,  as  in  the  verv  fame 
predicament*  as  if  they  had  been  lands  originally  vefted 
in  the  truftees  by  the  will;  and  thereby  limited  to  the 
trufts  referred  to,  without  any  prefcribed'  medium  of 
conveyance  by  them.  And  under  that  view  of  the, cafe, 
he  held  that  P.  was  entitled  to  an  eftate  tail  in  the  lands 
to  be  purchafed ;  agreeable  to  the  apparent  principles 
of  his  decifion  in  Wright  v.  Pearfon. 

There  is  a  ftill  later  authority,  of  the   firft  refpe&a- 

bility,    in   fupport   of  the    analogy  between    the    con* 

ftru&ion   of  trufls  and  legal  eftates,    in  refpe£t  to  the 

*  P.  202.     ruie  under  confideration.    *  It  was  a  cafe  where  -a  teftator 

Jones  v.  devifed  his  eiiate  to  truftees,  to  raife  money  (in  aid  of 

Morgan,  i       ^-    perfona|  eftates)  for  payment   of  debts ;    and  after 

Brown  Cai.  r  '       ,      V  J  i  <* 

Cane  206.  payment  of  debts,  and  aiter  limitations  to  the  ufe  of 
his  youngeft  fon  and  the  heirs  male  of  his  body,  in  the 
fame  manner  as  thofe  following  to  his  elded:  fon  W.  to 
the  v.js  of  his  fon  W.  for  and  during  his  natural  life,  with- 
out impeachment  of  wafle,  and  from  and  after  his  deceaje 
to  the  vfe  and  behoof  of  the  heirs  male  of  the  body  of  his 
faid  fon  lawfully  begotten,  federally,  refpeflively,  and  in- 
remainder.,  the  one  after  the  other,  as  they  and  every 
of  them  fljould  be  inferiority  of  age  and  priority  of  birth, 
with  remainder  over.  Powers  were  given  to  the  tef- 
tator's  fons,  whilft  in  poffeffion,  of  leafing,  making 
jointures  for  wives,  and  raifmg  portions  for  younger 
children.  Upon  a  claim  by  the  perfonal  representative 
of  W.  to  the  amount  of  an  incumbrance  which  W* 
had  paid  off  in  exoneration  of  the  eftate;  one  point  in- 
fixed upon,  in  anfwer  tG  it,  was,  that  W.  was  tenant 
in  tail;  and  therefore- his  paying  off  the  incumbrance 
was  an  exoneration  of  the  eftate.  Againft  which  it 
was  contended;  that  this  was  the  cafe  of  a  truft :;  that 
the  eftate"  was  exprefcly  to  ffl,  for  life,  without  impeach- 
ment 
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tment  of  ixjajle ;  and  the  words  in  remainder,  in  the  limi- 
tation to  the  heirs  male,  wereasftrong,  ...  ii  jhe  icfta- 
Tor  had  faid  £y  pur  chafe -,  *  and  that  the  po^s  were  *P.  203,"' 
concurrent  evidence  of  the  teftator's  intention  to  give 
W.  only  an  eftate  for  life.  And  the  cafe  of  Bagfraw 
y.  Spencer  was  ftrongly  urged  in  fbpport  of  that  con- 
jftfu&ion. 

Lord  Chancellor  T'hurhw  faid,  if  the  queftion  were 
new,  and  he  had  only  to  give  his  ideas  of  equity,  in 
analogy  to  the  rules  of  law,  he  mould  have  confidered 
the  cafe  the  fame  as  if  it  had  been  at  law.  He  took 
the  rule  in  Shelley's  cafe  never  to  have  been  ihaken  at 
all.  But  That  before  him  was  a  queftion  in  equity, 
and  the  difficulty  arofe  from  the  cafe  of  Bagfoaw  v. 
Spencer.  He  could  not  fay  he  was  fatisfied  with  the 
reafons  of  that  determination.  He  could  not  diftinguffh 
the  cafe  of  Wright  v.  Pearfon  from  the  principal  one. 
He  knew  Lord  Hardwicke  did  frequently  ftate  the  cir* 
cumftance  of  there  being  truflees  to  preferve  contingent 
remainders,  as  varying  Bagpavj  v.  Spencer  from  other 
cafes  before  him.  He  wiftied  he  had  ftated  his  reafons. 
Lord  Thurlow  could  not  fee  how  it  varied  the  cafe,  ex- 
cept by  mewing  the  intent  of  the  teflator  to  give  an 
eftate  for  life;  other  words  of  the  fame  import  muft 
have  the  fame  conftruclion.  At  law  he  mould  not 
think,  the  words  fever 'ally,  fuccefjively,  and  in  remainder ', 
would  make  fuch  difference.  In  conftruing  *  informal  ■*  P.  204.1 
words,  the  argument  took  up  the  word  remainder,. 
and  gave  it  a  technical  fenfe,  which  it  refufed  to  the 
words  heirs  male.  That  in  all  cafes  where  the  limita- 
tion was  of  an  eftate  of  freehold  to  a  man,  and  after- 
wards to  the  heirs  of  his  body  (whether  general  of 
fpecial)  fo  as  to  give  it  to  the  heirs  as  a  denomination  or 
clafsy  the  heirs  fhould  be  in  by  defcent,  and  not  by  pur* 
chafe.  That  in  Garth  v.  Baldwin  Lord  Hardwicke  put 
it,  that  his  opinion  in  Bar  (haw  v.  Spencer  turned  upen  Stipra  „So 
there  being  truftees  to  pr,rerve  contingent  remainders. 
That  one  could  not  be  but  rather'aftoniftied,  at  hearing- 
grave  and  learned  men  reaf,  1,  that  teftators  were  ac- 
quainted with  the  rules  and  -iffe&s  of  contingent  re- 
mainders, and  yet  knew  not  h  w  to.  give  a  contingent 
remainder  in  common  form.  That  in  the  principal 
cafe,  if  it  was  not  a  legal  eftate,  it  was  becaufe  the 
firft  ufe  (for  the  payment  of  debts)  might  abforb  the 
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■whole  eft-ate.  That  in' Bag Jhaiv  v.  Spencer  the  Mailer 
of  the  Rolls  took  it  clearly  to  be  an  eflate  tail.  That 
in  Garth  v.  Baldwin  Lord  Hardwicke's  decree  in  Bag' 
(haw  v.  Spencer  being  preffed  upon  him,  he  attempted  a 
difHnfStion ;  and  faid  that  the  conftruction  mult  be  ae- 
cording  to  the  CGnftructions  of  legal  eftates,  unlefs 
there  was  a  plain  intent  to  the  contrary;  fuch  decla- 
ration as  Lord  Hobart  expreffed  himfelf  in  the  cafe  of 
*P.  205.  a  will,  *  would  over-rule  the  legal  conftruction.  That 
in  Garth  v.  Baldwin,  the  exception  taken  was  fuch  a  one 
as  explained  the  rule  ;  and  the  conftruction  there  re- 
flofed  the  law,  that  trufts  were  to  be  conftrued  in  the 
fame  manner  as  legal  eftates.  And  upon  the  whole, 
Lord  Thnrlow  thought  the  fame  rule  muft  apply  in  the 
principal  cafe,  as  at  law. 

It  is  true^  indeed,  that  the  Chancellor's  decifion  did 
not  depend  merely  on  the  point  of  the  devifee's  taking 
an  ejlaie  tail',  as  his  Lordfhip  thought,  that  if  only  te- 
nant for  life,  he  meant  to  exonerate  the  eflate.  But 
the  complexion  of  the  Chancellor's  arguments,  and 
the  inferences  from  them,  upon  the  point,  for  which 
the  cafe  is  here  adduced*  leave  little  room  to  doubt  that 
his  decifion  would  have  been  the  fame,  if  it  had  turned 
en  that  only. 

It  feems  difficult,  after  the  laft  cited  cafes,  to  fpeak 
of  the  authority  of  Bagjhaw  y.  Spencer,  otherwife  than 
as  an  anomalous  cafe,  applicable  (if  at  all)  only  to  its 
,fac  ftmile  injpecie  et  terminis. 

The  view  which  I  have  taken  of  the  feveral  decifions 
in  equity  above  noticed,  upon  queftions  relative  to  the 
application  of  the  rule  in  Shelley' %  cafe,  cannot,  I  con- 
**P=  206.  ceive,  have'  *  failed  to  affect  us  with  fome  impreffion, 
of  the  ftrong  line  of  diftinction  afforded  by  them,  be- 
tween two  fpecres  of  trulls,  reflectively  termed  execu- 
■tory  and  executed;  as  relative  to  the  latitude  of  the 
conduction  or  execution  of  the  trufi,  in  a  manner 
different  from  the  legal  import  of  the  words  of  the  will. 
Moil'  of  the  cafes  preceding,  as  well  as  following  that 
of  Bagjhaw  v.  Spencer,  have  laid  down  and  proceeded 
on  fuch  a  diftlnct ion  ;  and  fome  of  them,  I  think,  have 
furnifhed  us  with,  a  fufficient  explanation  of  it.  In  Bag- 
jhaw v.  Spencer,  Lord  Hardwicke  fet  himfelf  againft  it, 
in  a  -manner  that  appears  the  jnore  extraordinary,  when 
we  recollect  his  own  refort  to  it  in  fome  former  cafes. 

That 
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That  his  treatment  of  the  diftinction,  in  order  to  clear    ■ 

his  way   to   the  decree  in  Bagfiaw  v.  Spencer,  was  fin- 

gular  appears   beyond  difputc,  when  contracted  with  the 

Sentiments   of  the  Mafter  of  the  Rolls,    who  actually 

referred  to  and  relied  on  it  in  his   decree  in  the  very 

fame  cafe.      And  as   later  cafes  have   re-aflumed  it,  I 

think  it  worth  while  to  re-trace  the  lineaments   of  the 

diftinction,  as  exprefsly  avowed,  or  tacitly  purfued  in 

the   feveral  cafes  wherein  it  was  applicable.     For  if  it 

mould  be  found,    that  the   diftinction  is  in  its  nature 

afcertainable  with   fufficient  preciiion  ;  and  t-hat  it  has 

in  fa&  prevailed  through  a  great  majority  of  the  mofl 

important  and  folemn  decifions ;  it  *  remains  to  be  fub-  *  P.  207, 

mitted  to   the  wifdom  of  our  courts,  how  far  a  pro- 

fefled  adherence  to   the  fame   diftinction   may  deferve 

their  attention ;    as  tending  to   the  eftablifhment   of  a 

fyftem  or  uniformity  of  doctrine,  that  may  keep  queftions 

of  this  nature  within  fome  probable  limits  of  conftruc- 

tion. 

It  may  be  fufficient  to  commence  our  review  of  the 
nature  and  application  of  the  diftinction -I  am  fpeaking 
of,  with  the  cafe  of  Earl  of  Stamford  v.  Sir-  John  Hobart;  Supra,  p.  83; 
in  which  we  find  a  folemn  decifion  profeffedly  grounded 
on  the  trull  being  executory,  as  well  as  an  explanation  of 
what  was  meant  by  that  defcription.  The  Chancellor 
introduced  his  decree,  by  declaring  that  in  matters  exe^ 
cutory,  as  in  the  cafe  of  articles,  or  a  will  dire  fling  a  con- 
veyance &c.  the  court  would  order  the  conveyance  to  be 
made  as  would  beft  anfwer  the  intent.  And  the  argu- 
ment in  fupport  of  that  decree  in  the  Houfe  of  Lords, 
refers  to  the  practice  of  courts  of  equity  upon  executory 
articles,  in  profpect  of  future  conveyances  to  be  after- 
*  wards  made  ;  and  the  prefumed  ground  for  extending  it 
to  the  cafe  of  a  will,  where  the  fame  was  only  executory 
by  a  conveyance  to  be  made.  Hence  we  underftand,  that, 
by  executory  trujls  in  wills,  were  meant  thofe,  where, 
as  in  articles,  the  completion  of  them  is  referred  to  a 
conveyance  *  or  fettlement,  dire  fled  to  be  made  by  £he,*  p.  208. 
teftator,  in  contradiftinction  to  thofe  trufts,  in  which  no 
fuch  executory  medium  is  referred  to. 

In  Leonard  v.  Earl  of  Suffex,  the  firft  reafon  expreffed  Supra,  p.  81. 
for  the  decree  wTas,  becaufe  the  eftate  was  not  executed, 
but  executory.     And   the  very  limits  of  the  diftinction 
gfforded  us  in  the  Earl  of  Stamford  v.  Sir  John  Hobart, 

I  %  were 
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Supra,  p.  83.  were  recognized  in  Papillon  v<  Voice,  in  the  arguments 
adduced  by  the  counfel,  and  affented  to  by  the  court, 
to  mew  that  there  was  no  neceffity  that  the  conveyance 
dire  tied  by  a  will,  fhould  be  in  the  words  made  ufe  of 
in  the  will ;  and  the  decree  proceeded  on  the  executory 
nature  of  the  truft.     Lord  'Talbot  explicitly  alluded  to 

Cuprt,  p.  83.  the  fame  features  of  the  diftincrion,  in  Lord  Gknorchy 
v.  Bbfuille ;  when  he  faid,  in  cafes  of  trujis  executed^ 
or  immediate  devifes*  the  conftrufition  ought  to  be  the 
Fame  ;  for  there  the  teftator  did  notfuppofe  any  other  con- 
veyance would  le  made.  But  in  executory  trufts  he  left 
fomething  to  be  done ;  the  trujis  to  be  executed  in  a  more 
careful  and  more  accurate  manner. 

Wpra,  p.  37.    .     In   Roberts  v.   Dixtvell,    Lord   Hardwicke   faid,    the 

i.  Atk.  607.  latter  part  of  the  truft. was  merely  executory,  to  be  carried 
into  execution  after  the  performance  of  the  antecedent 
trufts  ;  the  whole  direction  therefore  fell  upon  the  court, 

*  Jr.  209.  **  and  they  were  to  dire6t  how  the  parties  were  to  convey* 
That  court,  he  faid,  had  taken  much  greater  liberties 
.  In  the  conftruj&ion  of  executory  trujis,  than  where  the 
trufts  were  actually  executed;  and  referred  to  the  cafes- 
cf  Earl  of  Stamford  v.  Sir  John  Hobart,  Papillon  v.  Voice* 
and  Lord  Glemrcky  v.  Bofville ;  and  he  directed  a  con- 
veyance to  the  fons  fuccefiively  in  tail,  it  being  not.  a 
irujl  executed,  but  executory,  and  to  be  carried  into  exe- 
cution by  that  court.  As  Lord  Hardwicke  did  not  ex- 
prefsly  draw  the  line  between  trufts  executed  and  exe- 
cutory, it  may  poffibly  be  fuggefted^  that  he  ranked  all 
trufts  under  the  defcription  of  executory,  and  meant  by 
trufts  executed  legal  ejlates,  or  ujes  executed.  Upon 
which  we  are  to  remember,  that  he  in  facl:  negatived 
any  fuch  conclufion,  when  he  faid,  "  to  be  fure  where 
an  eftate  has  been  granted  or  given  by  will  to  A.  for  life, 
and  to  the  heirs  of  the  body  of  A.  fuch  a  devife  has 
been,  by  the  common  law,  united  fo  in  the  firft  perfon, 
as  to  convey  him  an  eftate  tail :  that  the  fame,  cpjijiruflion 
too  had  prevaiie-d  in  refpeft  to  trufl  ejlates ;  but  in  the 
Cafe  before  him,  he  faid,  there  were  all  forts  of  trujis 
&c.  but  the  latter  part  of  the  truji  was  merely  executory." 
Now  here,  he  exprefsly  diftinguifned  between  legal 
eftates  and  trujis  in  general,  and  between  feveral'  forts 
of  trufts ;  and   therefore   in   terming  one   fort  of  truft, 

"*;Ps  210.  executory,  he  recognized  *  a  diftinclion,  between  that 
ttnd  other  trujis,  that  were  not  fo  ;  and  clearly  pointed1 

out 
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out  the  nature  of  that  diftin&ion,  by  faying  the  truft 
in  queftion  was  merely  executory,  and  to  be  carried  into  exe- 
cution ;  and  referring  to  the  very  cafes,  in  which  the  line 
of  diftin&ion  between  trufts  executory  and  executed,  had 
been  explicitly  and  clearly  drawn. 

So  in  another  cafe,  where  money  was  directed  by  will  Balkerville  v, 
to  be  laid  out  in  lands,  to  be  conveyed  to  the  ufe  of  one  ftaAtk?a8t\ 
for  life,  remainder  to  his  firft  and  other  fons  fucceffively 
in  tail  male  ;  Lord  Hardwicke  fupplied  a  tritji  eftate  for 
preferving  contingent  remainders.  He  faid  it  was  the 
bequeft  of  a  fum  of  money  to  be  laid  out  in  land,  and 
therefore  merely  executory  ;  and  the  queftion  was,  whether 
the  court  mould  carry  it  into  execution,  fo  as  to  make  it 
nugatory  and  of  no  effect ;  or  fo  as  to  anfwer  the  clear 
intent  of  the  teftator,  which  was  to  have  ajiriflfettk- 
ment  ? 

In  the  cafe  of  Bagjbaw  v.  Spencer,  the  Matter  of  the  videa  Atk.'' 
Rolls  faid,  that  in  Lord  Glenorchyv.  Bofvilk,  and  Roberts  574. 
v.  Dixzvell,  the  lands  were  devifed  to  truftees  to  convey, 
which  made  it  executory,  and  altogether  different  from  the 
principal  cafe,  which,  he  faid,  was  the  cafe  of  an  imme- 
diate devife,  and  not  of  a  devife  of  lands  to  be  fettled- 
That  as  to  the  *  confi deration,  whether  the  devife  wa§  ^  2H' 
executory  or  not,  though  all  trufts  were  in  fame  fort  execiiT 
tory,  yet  it  was  well  underjiood  what  an  executory  truji  was. 
That  as  to  the  debts  it  could  not  be  executory,  becaufe  the 
truftees  could  fell  no  more  than  was  fufficient  to  pay  the 
debts ;  nor  was  there  any  provifion  for  laying  out  the  fur- 
pins  money.  And  after  the  debts  and  legacies  paid,  the 
devife  was  immediate.  Hbre^we  find  the  diftin&ion  be- 
tween trufts  immediately  declared  of  the  lands,  and  trufts 
•directed  to  be  raifed  under  a  future  conveyance  or  Settle- 
ment, held  by  the  Mafter  of  the  Rolls,  as  the  well  under- 
flood  tiijlinSiDn.  between  trufts  executed  and  executory. 

Lord  Hard-wicke,  however,  in  Bagfham  v.  Spencer,  Supra,  p.  84. 
denied  the  diftinaion  ;  by  faying  that  "all  trufts  were  in  T^e  %  Atk' 
notion  of  lavj  executory,  and  were  to  be  executed  in  that 
court.  That  teftators  were  generally  prefumed  to  know, 
that  fome  further  conveyance  of  the  eftates  devifed  to 
•truftees,  muft  be  made :  for  they  could  not  prefume  that 
the  eftates  fhould  always  remain  in  their  truftees  ;  but 
muft  be  by  them  conveyed  to  other  perfons,  according  to 
the  tenor  of  the  will. 

This 
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This  doctrine  from  Lord  Hardwicke,  after  his  ufe  of 
the  diftin&ion  in  the  two  laft  noticed  cafes,  rauft  have 
p  2I„  appeared  new.  And*  though  the  6rft  part  of  his  pofi- 
tion  is  true,  that  all  trufts  are  in  notion  of  law  executory, 
it  did  not  follow,  that  courts  of  equity  might  not  diftin- 
guifh  trufts  thetnfehes  into  executed  and  executory.  The 
Mailer  of  the  Rolls,  as  we  have  feen,  had  before  ob- 
ferved,  though  all  trufts  Were  in  fame  fort  executory,  yet 
it  was  -well  underflood,  what  an  executory  truft  was  ;  and 
■  we  have  feen  the.  fame  diftin&ion  before  reforted  to  by 
Lord  Hardwicke  himfelf.  And  as  Xo  his  pofition,  that 
teftators  are  generally  prefumedto  know,  that  fome  further 
conveyance  of  the  eftates  devifed  to  truftees  is  to  be 
made;  it  amounts  to  an  admiflion,  that  teftators  muft 
generally  be  prefumed  to  know,  the  technical  diflinflion 
betwixt  legal  and  equitable  eftates  ;  between  a.  devife  which 
executes  the  ufe  in  the  truftees,  and  one  that  executes  it 
in  the  cefluis  que  truft  ;  between  a  devife  to  the  ufe  of  A. 
in  trv.jl  for  B.  and  a  devife  to  A.  in  truft  for  B.  ,  But 
under  fuch  an  admiftion,  every  pretence  for  deviating  an 
iota  from' the  legal  import  of  the  words  ufed  by  the  tefta- 
tor,  in  the  limitation  to  the  heirs  of  the  body,  &c. 
falls  to  the  ground.  The  fame  legal  [kill,  that  apprized 
the  teftator  of  the  diftinfHon  between  ufes  and  mere  trufls, 
between  legal  and  equitable  interefts ;  and  taught  him  to 
look  for  a  conveyance  from  the  truftees,  'in  the  one  cafe 
more  than  in  the  other';  could  not  have  left  him  ignorant 

*  P  *>i  3.  °f  *  trie  legal  import  of  the  words  ef  limitation  ufed  by 
him  ;  and  if  fo,  we  muft  fuppofe  he  intended  what,  under 
fuch  (kill,  he  technically  exprefled.  Such  I  conceive, 
would  be  the  inference  from  the  prefumption  advanced 
by  Lord  Hardwicke,  in  fupport  of  his  rejection  of  that 
diftin&ion ;    which,    though   acknowledged   by    him    in 

Supra,  p.  83.  former  cafes,  he  appears  fo  very  folicitous  to  get  rid  of 
in  that  of  Bagfloaw  v.  Spencer.  How  much  better  founded 
v/as  Lord  Talbot's  reafon  for  the  diftinfition  itfelf,  raid 
down  in  the  cafe  of  Lord  Glenorchy  v.  Bo/vil/e ;  that  in 
cafes  of  trufls  executed,  the  teftator  did  not  fuppofe  any 
other  conveyance  would  be  made  ;  but  in  executory  trufls 
he  left  fomewhat  to  be  done  ;  the.  trufls  to  be  executed  in  a 
more  careful  and  mere  accurate  manner. 

It  fee-mis  as  natural  for  a  teftator,  however   deftitute  of 
legal  knowledge,  to  fuppofe  when  he   devifes  or  direcls 
land  to  be  conveyed  by  truftees  to  certain  ufes ;  that  a  con- 
veyance 
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veysnce  by  them  will  be  requifite  to  effectuate  thofe  ufes 
or  trulls  ;  as  for  him  not  to  entertain  the  fuppofttion  of  any 
fuch  conveyance,  where  he  devifes  the  lands  to  truflees, 
immediately  to  the  ufe  of  or  in  trufi  for  certain  perfons, 
without  any  further  direction.     The  latter  he  may,  if 
not  inflructed  to  the  contrary,  well  fuppofe  to  be  a  formal 
mode  of  untitling   the  devifees  '*  immediately  under  the  *■  p,  214. 
difpofttion  of  his  own  will  for  their  benefit.     The  other  he 
cannot  view  in  the  fame  light,  but  mull:  fuppofe,  becaufe 
he  exprefsly  direfls,  a  further  conveyance  to  be  made  pur- 
fuant  to  the  will.     In  the  one,  therefore,  he  may  be  con- 
fidered  as  thinking  the. limitations  definitive  and  final,  as 
to  the  interefts  expreffed  by  him  ;  whilll  in  the  other,  he 
may  be  underftood  to  leave  them  to  be  perfected,  by   the 
conveyance  direcled  by  him  ;  and  which,  it  may  fairly  be 
fuppofed,  he  intended  mould  avoid  or  correct  any  rela- 
tive inconfiflencies,  or   technical   obflacles,  arifing  from 
impropriety  of  expreffion,  to  the  apparent  general  ffgppe 
of  the  fettlemenf  or  conveyance  fo  directed  by  him.     In 
mort,  Lord  Hardwicke  found  the  distinction  eflablifhed  ; 
he   had  actually  argued  upon  and  availed  himfelf  of  it, 
upon  former  occafions  ;  it  flood  in  his  way  in  Bag-flaw 
v.  Spencer  ;  and  to  get  rid  of  it,  he  attempted  to  reduce  aU 
trv.fis  to  the  defcription  of  executory  trufls  ;  and   equally 
diflinguifhable  from  legal    eftates,  in  refpect  to  the  con- 
flructive  controul  of  courts  of  equity.     And  this  it  ap- 
pears he  attempted,  by  advancing  a   pofition,  which,  if 
admitted,  would  operate  to  exclude  all.  pretenfions  for 
any   departure  from  the  exprefs  words  of  the  will ;  be- 
cause it  in  effect  'afferts  the  prefumption,  of  no  fmall  de- 
gree of  legal  and  equitable  information,  in  teftators  in 
*  general;  without  which  they  could  not  be  prefumed  to  *  p_  2jt;, 
dream,  of  further  conveyances  to  effectuate  their  wills,  if 
not  mentioned  in   or   directed  by  fuch  wills.     The  pre- 
fumption fo  thrown  out  by  Lord  Hardwicke,  to  open  the 
■fray  for  an  equitable  conjlruflion  of  a  teflator's  will,  de- 
viating from  the  legal  import  of  the  words,  fuppofes  that 
teftatpr  a  lawyer. 

It  is  no  wonder  that  the  reach  of  a  doctrine  fo  found- 
ed, terminated  in  the  cafe  which  produced  it.  We  there- 
fore find,  that  Lord  Keeper  Henley,  in  the  cafe  of  Wright  Supra,  p. 
v.  Pearfon,  affented  to,  and  relied  on  the  old  distinction ; 
when,  upon  his  obferving  that  it  was  a  fee  in  the  truflees,- 
nqt  executed  by  the  ftatute  of  ufes  in  any  of  the  fubfequerit 

limitations  5 
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limitations ;  he  faid,  he  thought  that  was  not  very  ma- 
terial ;  as  by  the  will,  in  that  cafe,  the  trufts  were  fully 
limited  and  declared.  For  he  thought  it  very  dangerous 
that  a  different  conftruftion  fhould  be  put  upon  words  of 
limitation  in  cafes  of  truft  and  legal  eftates,  except  -where 
the  limitations  were  imperfect,  and  fomething  feemed  left  to 
be  done  by  the  truflees  in  the  firft  place,  and  confequently, 
fecondarily  by  the  court.  And  afterwards,  in  the  cafe  of 
Aujlen  v.  Taylor,  he  faid  the  diftin&ion  feemed  to  be, 
Supra,  Vide  where  the  teftator  had  directed  the  trufts,  and  where  fome- 
nt .  ep.  tj-jng.  waf  igjTf  f0  tfe  truft ees  to  be  done.  He  was  oj 
*  P.  2 1 6.  *  opinion,  that  in  the  cafe  of  imperfeEl  trufts  only,  that 
court  could  make  a  different  conftruclion  from  a  lega 
limitation  ;  \hat  in  the  principal  cafe  there  was  no  refer- 
ence to  the  truflees,  6?f .  Nothing  was  left  to  them  to  be  done, 
hut  to  buy  the  land;  the  teftator  had  declared  the  ujes  of 
the  land  when  purchafed  ;  and  he  did  not  believe  the  tefta- 
tor intended  the  truftees  fhould  make  a  conveyance  of  it. 
That  in"  "  P.apillon  v.  Voice"  there  was  a  dire&ion  to  the 
truftees  to  convey  and  fettle  ;  but  there  was  no  direclion  in 
the  principal  cafe.  The  true  guide,  he  faid,  was,  that 
where  the  affiflance  of  the  |ruftees,  which  was  ultimately 
the  afliftance  of  the  court,  was  prayed  in  aid  to  complete 
&  limitation,  in  that  cafe  the  limitation  in  the  will,  not  be- 
ing complete,  it  was  a  fufttcient  declaration  of  the,  teftator's 
intention,  that  the  court  fhould  model  the  limitations,; 
but  where  the  trufts  and  limitations  were  exprefsly  declared, 
the  court  had  no  authority  to  make  them  different  from 
what  they  'would  be  at  law.  It  is  obvious  that  the  Lord 
Keeper,  in  this  cafe,  carried  the  diftin&ion,  upon  the 
circumftance  of  a  direclion  by  the  teftator '"of  a  future  con- 
veyance by  the  trujlees,  to  its  utmoft  limits. 

And   we  may   alfo   remark,    that    Lord    Chancellor 

^  P.  21 7.       Thurhw  feems  to  have  alluded  to  the  *  fame   diftincf  ion, 

Supra.  between  trufts  executed  and  executory,  in  the  cafe  of  Jones 

v.   Morgan.     When  fpeaking  of  the  cafe  of  Lord  Gle- 

norchy  and  Bofvi/le,  he  called  it  an  executory  cafe;  that  in 

the  principal  cafe,  after  payment  of  debts,  the  teftator 

Vide  1  Brown    did  not  mean  to  leave  any  thing  executory.     That  if.it  was 

Caf.  Chanc.       not  a  legal  eftate,  it  was  only  not  fo  becaufe  the  firft  ufe 

1— a— 3.       ^Qr   paymen^   Qf  debts)'  might  abforb  the  Whole  eftate. 

That  if  trufts  were  to  be  conftrued  as  legal  eftates,  there 

could  not  be  a  more  proper  cafe  to  apply  the  rule  that) 

'  ,      '  *  that 
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that  was ;  as  there  could  be  nothing  fo  near  to  a  legal 
eflate,  as  the  principal  cafe  was. 

Thus  appears  to  reft  the  diflin&ion  between  trufls 
executed  and  executory ;  or  thofe  where  the  trufls  are 
4'treRly  and  wlwlly  declared  by  the  teflator,  to  attach  on  the 
lands  immediately  under  the  will  itfelf;  and  thofe  which 
are  only  directory,  or  prefcribe  the  intended  limitations  of 
fome  future  conveyance  or  fettlement,  directed  by  the  will 
to  be  made  for  the  effe£luating  them ;  a  diflin&ion  which 
has  run,  with  a  pretty  flrong  current,  through  the  feveral 
cafes  affording  fubjecl:  matter  for  its  application.  The  , 
cafes  of  Allgood  and  Withers,  and  Bagjhaw  and  Spencer,  SuPra>  p.  83, 
feem  to  be  the  only  inflances,  in  the  above  catalogue  of 
trufls  not  executory i  in  which  it  may  be  queflioned,  whether; 
the  conflru&ion  agreed  *  with  what  it  would  have  been  *P.  218. 
upon  fimilar  limitations  at  common  law.  The  former  of 
thofe  had  fome  ingredients  of  a  very  peculiar  caft,  to  in- 
fluence the  decifion.  The  latter  was  of  a  complexion  fo 
nearly  allied  to  fome  fubfequent  cafes,  as  to  call  forth 
the  obfervation  of  Lord  Keeper  Henley,  in  Wright  v. 
Pearfon,  that  Lord  Hardwicke,  upon  the  circumflances 
in  Bagjhaw  v.  Spencer,  conflrued  it  to  be  only  an  eflate 
for  life,  contrary  to  the  former  determinations ;  as  well  as 
that  of  Lord  Thurlow  in  Morgan  v.  Jones,  that  he  did  not 
fee  how  the  cafes  of  Bagjhaw  v.  Spencer  and  Wright  v. 
Pearfon,  could  fland  together.  The  analogy  between  the 
conftru£Hon  of  legal  eflates  and  trufls  executed,  it  mufl 
be  confeffed,  prevailed  to  a  very  flrorig  degree  in  Wright 
v.  Pearfon  and  Auflen  v.  Taylor,  It  had,  as  we  have  feen, 
been  frequently  affirmed  before  ;  and  Lord  Talbot^  in  the 
cafe  of  Lord  Glenorchy  v.  Bofville,  fpeaking  of  Bale  v. 
Coleman,  fays,  the  execution  was  to  be  of  the  fame  eflate 
as  he  had  in  the^trufl.  An  obfervation  of  no  trivial  im-  • 
port ;  and  which  feems  equally  applicable  to  all  cafes  of 
tntfls  executed ;  that  is,  where  the  eflates  are  finally  limited 
by  the  will  itfelf,  without  any  kind  of  reference  to  any 
further  execution  of  them  by  a  conveyance  directed  by  that 
will.  For  in  fuch  cafesa  any  occafional  conveyance, 
that  may  at  any  time  be  required  of  the  legal  eflate  from 
the  truflees,  may  well  %  be  deemed  a  matter  of form  only ;  *  P«  2I9» 
and  not  otherwife  requifite,  than  for  *the  mere  purpofe 
of  inverting  the  fnhfifling  trufts,  whatever  they  may  be, 
with  their  cognate  and  commenfurate  legal  chathings ; 
wbilft  limitations3  whofe  effect  is  referred,  by  the  will  it- 
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felf,  to  a  conveyance  directed  to  be  made  for  their  efta- 
blifhment ;  may  reafonably  be  considered  as  left  to  fome 
degree  of  Modification,  by  that  fupplemehtal  part  of  the  will,   , 
viz:  the  conveyance  to  which  their  completion   is   referred. 
In  the  one  cafe,  the  limitations  may  be  deemed  to  receive 
their  intended  fhape  from  the  words  of  the  will  itfelf ; 
when  in  the  other  cafe,  they  are'  in  a  ftate  of  embryo,  till  ij 
delivered  by  the  directed  conveyance,  which  is  intended  j 
to   model  and ->  give  them  their  ultimate  form.     The  de* 
cided  cafes -feem, to  go  a  great  length,  in  a  diftincfion  of 
this-nature, 

But  to  fupport  the  argument,  that  courts  of  law  mould 
Five  into  the  fame  "latitude,  and  freedom  of  conftrucfion,| 
as  the  court   of  Chancery,  in  refpecl:  to  the  limitation  if 
am  treating  of;  it  has  been  urged,  as  a  ftrange  kind  ofl 
inconfiftency,  that  the  fame  limitation  fhould  bear  differ-f 
ent  conftru&ions   on  the  different  fides  of  WeJiminfierA 
Hall:  that  a  man  mould  be  tenant  in  tail  on  one  fide  oil 
the  hall,  by  the  very  fame-limitation,  which,  if  he  ftepsf 
*  P.  220.     acrofs  to  the  other  fide,  will  make  him  only  tenant  *  foil 
life.     The  objection  founds  fpecious  enough  ;  but    if  we  | 
look  to  any  thing  further  than  words,  it  lofes  its  force. 

The  argument  upon  the  conftrucfion  varying  with: the  I 
court,  feems  not  founded;  it  is  the  different  fubjecf-l 
matter  of  the  limitation  which  occafions  the  alteration  ir.l 
the  conftruSion  of  it,  and  has  occafioned  the  fame  differ- 1 
ence  of  conftruclion  even  in  the  very  fame  court.  The  Si1 
courts  of  law  and  the  courts  of  equity,  have  hithertcB 
agreed  in  their  cohftruiStion  of  the  limitation  in  queftion.B 
whenever  it  refpe&ed  a  teghl  eftate :  the  courts  of  equity  dif-B 
tifiguifh  between  a  legal  eftate  and  a/rw/?  executory,  fat  leaft~i» 
and" vary  the  conftruttion  accordingly.  If  the  courts  of  lawB 
had  been  concerned  with 'trufts,  may  it  not  'be  fuppofec  I 
(94)  theY  would  have  made  the  fame  diftinciion  ?  Where  h 
the  inconfiftency  in  allowing  different  operations  to  the  I 
fame  limitation,"  when  applied  to  bbje&s  of  fuch  different*! 
natures  and  defcriptions,  as  legal ejlates  and  executory  trujisW 
clearly  are  ? 

It  is  to  be  admitted,  that  the  general  rules  of  property, 
refpeaing  legal  and  truft  eftates  are  the  fame ;  but  their 
particular  modes*  of  confirming  the- limitations  of  them I 
mav  vary.  The  conformity  between  the  rules  of  pro--. 
*P.  221.  fQTty'm'leg.al  and  truji  eftates,  refpe&s  the  *  alh-vei 
meafure  of  the  limitations,  and  not  the  mere  con  fir  ufi  ion  oi| 
them,  as  Lord  Hanhuicke  obferved  in  the  caie  of  Bag: 


Jl'JlV 


Defined   and  distinguished. 

»tfo  and  Spencer  before  cited.  The  limitations  of  truj!~ 
jftatcs,  of  whatever  defcription,  cannot  be  carried  to  a 
reatvr  length,  or  go  further  towards  a  perpetuity,  than 
ne  limitations  of  legal  eftates ;  but  it  does  not  follow, 
ihat  fome  of  the  firft  defcription  may  not  be  expounded 
hore  freely,  with  more  regard  to  the  evident  intent,  and 
ath  1  ~fs  adherence  to  the  legal  import  of  technical  ex- 
reffions,  than  the  latter.  Nay,  a  diftinction  of  that 
prt  naturally  arifes,  from  the  different  qualities  of  a  trujl 
nd /<?£*/ eftate,  as  before  explained.,  , 

When  a  court  of  law,  in  certain   inftances,  conftrues 
jie  limitation  of  a  legal  ejlate  differently,  from  what  the 
ourt   of  Chancery   would  conftrue  the  fame  limitation,        (95) 
f  applied  to  fome  trujl-eflates  ;  it  does  exactly  what  the   . 
ourt  of  Chancery  itfelf  has  ufed  to  do  in  fimilar  cafes. 

Thus  where,  in  a  cafe  before  cited,  A.  devifed  a  fum  Papillon  <v, 
Sf  money  to  truftees  in  trujl,  to  be  laid  out  in  lands,  and     °gCe'  4lu|ra» 
0  be  fettled  on  B.  for  life,  without   impeachment   of  w.  471. 
/afte,  remainder  to   truftees  and  their  heirs  during  the 
I  fe  of  B.  to  fupport  contingent  remainders,  remainder 
p  the  heirs  of  the  body  of  B.  *  remainder  over,  with  *  P.  222* 
hower  to  B.  to  make  a  jointure;  and   by    the  fame  will 
evifed   lands   to   B.  for  his  life,  without   impeachment  of 
vafle,  remainder  to  truflees,  and  their  heirs  during  the  life 
f  B.  to  fupport  contingent  remainders,  remainder  to   the 
leirs  of  the  body  of  ¥t.  remainder  over.  '  Though    it  was 
iecreed  at  the  Rolls,  that  an  eflate  for  life  only  pafled  to 
B.  with  remainder  to  the  heirs  of  his  body  by  pur  chafe  9 
as  well  in  the  lands  devifed,  as  in   thofe  directed  to  be 
purchafed  ;  yet  upon  an  appeal, from  this  decree,  Lord 
Chancellor  King  declared,  as  to  that  part  of  the   cafe 
where  lands  were  devifed  to  B.  for  life,  though  /aid  to  be 
without  impeachment  of  wafte,  with  remainder  to  truftees  to 
fupport  contingent  remainders,  remainder  to  the  heirs  of  the 
tody  of  B.  this  laft  remainder  was  within  the  general  rule  ;       (^\ 
and  muft  operate  as  words  of  limitation,  and  confequently 
create  a  vrfted  eftate-tail'm  B. ;  and  that  the  breaking  into 
this  rule  would  occafion  the  utmoft  uncertainty.     But  as 
to  the  other   point,  he   declared  the  court  had  a  power 
over  the  money  directed  by  the  will  to  be  inverted  in  land  ; 
and  that  the  diverftty  was  where  the  will  pafled  the  legal 
eftate,  and  where  it  was  only   executory,  and  the  party 
muft  come  to  the  court  in  order  to  have  the  benefit  of 
the  will  j  that  in  the  latter  cafe,  the -intention  ibould  take 

place3 
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place,  and  not  the  rules  of  law  ;  fo  that  as  to  the  land; 

*  P.  223.     to  be  *  tur  chafed,  they  fhould  be  limited  to  B.  for  life, 

with  pcwer  6ffV.  remainder  to  truflees  during  his  life  te 
preferve  contingent  remainders,  remainder  to  his  firft  anc 
every  other  fon  in  tail-male  fucceflively,  remainder  over 
Here  we  obferve,  that  in  the  very  fame  cafe  in  the  ver.) 
fame  court,  the  fame  limitation  received  two  different  con- 
flrucKons  when  applied  to  a  -legal and  to  an  executory  tnift 
eftate.     Nor  is  there  any  thing  extraordinary  in  giving 
different  constructions  to  the  fame  -words  in  the  fame  will! 
in  regard  of  their  application   to  objects  of  a  differen! 
nature;  as  may   be  feen  in  1  P.  W.  667.  in  the  cafe  «j 
(q7)         Forth  and  Chapman.  2  P.  TV.  140.  in  the  cafe   of  Harri 
and  Bifloop  of  Linco'n,  ^Atk.  288,  in  the  cafe  of  Sheffel 
v.  Lord  Orrery,  and  in  Earl  of  Stafford  v.  Buckley,  2  Pm 
180. 

It  is  obferved,  indeed,  in  a  note  at  the  end  of  P.  Wi 
Vide  a  P.  W.  Harris's  report  of  the  cafe  of  PapWon  and  Voice,  that  thoug 
478-  ,  the  above  was  Lord  Chancellor  King's  opinion,  yet  th 
queftion  as  to  the  land  devifed  was  given  up  ;  the  plair. 
tiff  having  brought  a  fupplemental  bill,  whereby  it  aj 
peared  that  by  his  father's  marriagejarticles  he  was  int 
tied  to  an  eilate-tail.  And  Lord  Hardwicke  in  the  cai 
of  Bag  [haw  and  Spencer  fays,  that  the  opinion  given  b 
Lord  Chancellor  King,  in  the  cafe  of  Papillon  and  Voic, 

*  P.  224.      was  a  fort  of  extrajudicial  opinion  ;  *  that,  taking  tin: 
Vide  infra,  p.  form  his  d  ^  „       d  Q    R.     x  f ^     he  had  f     ^ 

into  the  cafe  of  Life  and  Grey,  and  feemed  to  be  le! 
clear  as  to  the  legal  eftate  than  before  ;  but  as  the  fupple 
mental  bill  had  brought  a  new  right,  he  took  care  to  ex 
preis  that  the  direction  to  reverfe  that  part  of  the  decre 
Vide  a  Atk.  &c.  was  exprefsly  founded  upon  that  fupplemental  bill 
581.    1  Vez.     v/hich  looked  as  if  he  wanted  to  avoid  the  point. 

Now  I  muft  confefs,  that  after  the  fupplemental  bi 
had  difclcfed   a   new  right  paramount  to,  and  which  le 
no   room  for  any  right  under  the  will,  I  don't  fee  hoi 
the  direction  for  reverfing  the  decree  at  the  Rolls,  cou! 
(9°)  be  exprefled  otherwife,  than  as  founded  on  fuch  fuppl: 

mentsl  bill ;  /.  e.  on  the  new  right  thereby  difclofed  ;  tb 
other  being  entirely  fuperfeded  and  removed  by  it  ;  r.c 
therefore,  am  1  able  to  difcover  how  the  ex  pre  (ling  tl" 
(decree  in  that  manner  (there  feeing  no  foundation  for 
preffmg  it  in  any  ether)  looked  like  an  inclination  to  a^ 
the  other  point ;  or  indeed  how  it  v/as  in  his  power  ntj 
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to  avoid  that  other  point ;  feeing  it  was  annihilated  by 
the   now  difclofed   right  under  the   fettlement.     By   the 
report  in  P.  Williams,  Lord  Chancellor  King  Teemed  to  • 
be  clear   in  his  opinion  as  to  that   firft  point,  ivhilft  it 
txifod,  and  before  the  fupplemental  bill  was  *  brought,  *  p.  225. 
|xpre0"ed  his  intention  to  reverfe  the  decree ;  as  indeed 
was  obferved  by   the  Matter  of  the  Rolls   in  delivering 
his   opinion   in  the   cafe  of  Bagjhaw  and  Sfiencrr ;  who  vide  *  Atk- 
dfo  obferved,  that  there  was  another  report  of  the  cafe,  S76- 
fj>vhcre  it  was  faid  at  the   end  of  it,  that    in  the   cafe  of 
WUfiants  and  Brozvn,  Lord  King   had  declared   he  would 
the  decree.     And  it  feems  hord  Hardwicke  him- 
elf    i:\  the   cafe   of    Barjbaw   and   Speitcer,    faid,    that  Vide  1  Vez. 
mce  the  cafe  of  Coufon  and  Couljon,  he  would  urge  the  l49- 
:afe  of  Fapilhn  and   Voice  no  further  than  as  an  autho-    '- 
'ity,  that  a  trufl  eftate  bv  will  fo   penned,  ought  to  re- 
vive fuch  conftru£Hcn  as  he  was  then  fpeaking  of,  artd 
he  court   to  direfl:  a  conveyance  accordingly;  in  which 
he  court   was  cleailv  warranted' by  former  cafes,  as  in        (99) 
jgonar    v.  Earl  of  Suffex  ;  upon  which  cafe  he  only  ob-  Sx,VT3->  P-  8z 
srved,  that   if   the    devife  had   been  .  of  a  legal  eflate, 
nth  fuch  claufe  not  to  alien,  the  fons  mull  have  been 
enants  in  tail,  and  there  would   be   no  operation  from 
hat  claufe,  and   yet   upon  a  tmji  in   equity,  it  would 
urn  them  into  tenants  for  life.     The  fame  diflinclion  ap- 
iears  to   have  been  taken  in   the  fame  court,  in  other 
afes  which  I  ihall  cite  hereafter. 

£n  truth,  therefore,  it  appears  that  the  argument 
drawn  from  the  inconfiftency  of  admitting  different  de- 
erminations,  upon  the  fame  limitation  in  different  *  p.  226. 
ourts,  rather  makes  againft  that  latitude  of  cenftruc- 
ion  in  the  courts  of  law,  which  it  is  intended  to  fup- 
iort.  For  if  the  courts  of  law  mould  conlirue  the 
imitation  of  a  legal  eflate,  in  the  fame  manner  as  a 
J'ourt  of'  equity  does  the  limitations  in  articles  or  in 
executory  trufrs,  the  conftruclion  of  courts  of  law,  and 
:ourts  of  equity,  would  often  differ  in  refpecl  to  the 
ame  limitations  of  a  legal  eftate ;  becaufe  courts  of 
quity  often  conftrue  the  limitations  c.f  legal  eftates,  dif- 
ferently, from  the  fame  limitation.,  in  articles  and  exe- 
cutory trufts.  Then  indeed  would  the  inconfiftency 
alked  of,  really  cxifl,  as  the  fame  limitations  of  the 
;ery  fame  kind  of  eftate,  would  bear  different  qcnflruc- 
ions  in  different  courts. 

Bat 
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(ioo)  ^ut  w^81*  reafon  can  there  be,  for  contending,  that 

becaufe  the  court  of  Chancery  is  not  bounden  by  a  rule 
of  conftruction,  which  in  its  origin  and  principle  had 
no  relation  to  the  objects  of  that  court's  jurifdiction; 
therefore  a  court  of  law  fhould  ceafe  to  pay  the  accuf-, 
tomed  attention  to  it,  in  their  decifions  on  cafes  of  a 
very  different  kind,  and  which  were  the  original,  andj 
have  ever  fince  continued,  the  immediate  objects  oi! 
that  rule  ?  The  authority  which  could  convert  a  court  j 
of  law  into  a  court  of  equity  in  one  inflance,  and  abolifb  1 

*  P.  227.     all  diflinction  between  legal  eflates  *  and  trufls;  mighn 

proceed  to  tell  us,  there  is  no  found  diftinct  ion   at  al 
between   the  fuppofed  objects,  or  principles  or  rules  o 
the  jurifdiction  of  the  one  court,  and  thofe  of  the  other  j 
and  that  court  of  law  and  court  of  equity  in  this  king  I 
dom  differ  but  in  name. 

Some  inflances  there   are,  even  in  cafes  at  commoi  f 
law,  wherein  the  fubfequent  limitation   to  the  heirs  ol 
the  body  have  been  fo  qualified  and  corrected   by   othe  ] 
additional  words,  as   to   amount  to  words   of  pure  haft  \ 
(101)      and  not   of  limitation;    but  I  am  not   apprized  of  ar 
Infra,  p.  no.  cafe  anterior  to  that   of  Perrin  and  Blake  in  the  K,  i 
1769;  where  a  perfect  limitation  to  the  heirs,  or  heir 
of  the  body  (in  the   plural  number),  unqualified  by  an 
concomitant  limitation  to  fons,  daughters,  or  children,  (b 
reference  to  which  the  general  force  of  the  word  heii 
&c.   might  be   retrained)  preceded  by  a  limitation  ( 
the  legal  eflate  for  life  to   the  anceflor,  in  the  fame  det 
or  will,  has  been  held  not  to  attach  in  that  ancefto 
but  go  to  the  heir  by  purchafe.     Many  cafes   it  is  tri 
have  been  cited  to  prove   fuch  a  determination,  to  ha\ 
been  no   uncommon  thing ;  but,  with  fubmiffion,  I  aj 
prehend  it   no  difficult  matter  to  fhew,  that  no  one  < 
the  cafes  fo*  cited  comes  up  to  the  pofition  it  is  intende 
to  fupport. 

*  P.  228.         *  Upon  examining  the  authorities  adduced  in  fuppo 

of  the  judgment  in  the  cafe  of  Perrin  and  Blake ;  it  aj 
pears,  that  fome  of  them  are  cafes' of  truft-eftate 
therefore  ferve  only  to  prove  what  is  not  denied ;  ! 
others,  the  word  heirs  is  not  made  ufe  of,  but  the  ll 
tation  is  by- words  which  have  not  the  fame  eflablifhe 
legal  import  and  extent, '  fuch  as  the  word  iffue  or  for. 
or  other  words  of  fuch  lefs  technical'  force  ;  in  othe 
again,  there  is  no  limitation  of  the  legal  freehold  to  tl 
i  ancefto 
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inccftor,  or  the  heir  is  exprefsly  confined  to  a  life- 
(kite  ;  and  I  believe  there  is  not  one  of  them  in  which 
he  anc  ftor  takes  an  eftate  for  life,  and  the  inheritance 
s  not  denied  to  the  heir,  and  the  words  heirs,  or  heirs  of 
hr  b-jjy  (in  the  plural  number)  are  ufed,  wherein  thofe 
vords  arc  not  retrained  or  qualified,  either  by  reference 
o  other  limitations,  or  elfe  by  additional  words,  con- 
oined  with  them.  1I02J 

Thus  in  the  cafe  of  Cheek  v.  Day,  or  Clarke  v.  Day ,  Cheek  <v. 
devifed   lands   to  her  daughter  for   life,  and  if  me  Da>'-  ™™L 
hould  marry  after  the  death  of  the  teftatrix,  and  have  _A.br.  417. 
my   heirs  lawfully  begotten,  then  fhe  willed  that   her  (G)  Pi-  i- 
laughter's  heir  (hould  have   the  lands   after  her  daugh-     ™'0w.". 
er's  death,   and  the  heirs   of  fuch  heir.     It  .appears  by  148.  (cited 
he    various    reports    of    this    cafe,     that    the    judges  Ld-  R^™r . 
vere  much  divided  in  regard  to  it.     But  Moor  fays  it  was  qjj,'  a4-j 
tdjudged  an  eftate  for  life  only  in  the  daughter,  though  a  Fort.  77. 
10  *  judgment  is  entered  upon  the  roll  (as  Fitz-Gibbons  *  P.  229. 
eports).     Now   here   we   obferve  the  limitation  was  to  Vide  of  this 
he  heir  (lawfully  begotten)  in  the  Jingular  number,  and  Amb\  459# 
vords   of  limitation  were  grafted  thereon  ;    and   indeed 
iccording  to  the  above   ftate  of  the  cafe,  which   is  that 
ielivered  by   Fitz-Gibbons   as   taken  from  the   roll,  the 
I  imitation  grafted  on  the  word  heir,  was  in  fee,  which 
:arries  the   cafe  ftill, further  from   the  point;  for  the 
imitation   being  to   the  heir  lawfully  begotten  could  not 
jive     the  fee-fnnple  to   the    anceflor,    an    eftate-tail  in . 
he   anceflor  could  not   have    anfwered  the  fuperadded 
tfords  of  limitation '  in  fee  to  the  heir. — This  ufe  of  the 
vord  he[r,  &c.    in   the  fmaular  number  with  words   of 
iinheritance   in  fee  grafted  thereon,    reduced   the  import 
|pf  the   word  heir,  to  a  defignation  of  fuch   iiTue  of  the 
iiaughter,  as  fliould  be   her   heir,  and  made  the  perfon  y^e  Ha 
Hmfwering  that   defcription  the   root  of  a  new  inheritance ,;.La-w  Tra&s 

he  flock  of  a  new.  defcent ;  as  obferved  by  Judge  Black-  5°5' 
■  -lone  in  his  argument  above  referred  to. 

So  in  Archer's  cafe,  the  limitation  was  to   A.  for  life,  Archer's  cafe 
md  after  to  the  next  heir-male  of  A.  and  to  the  heirs-male  1  Rep.  66. 
f  pf  the  body  of  fuch  next  heir-male  :   and  therefore  upon 
I  he  fame  principle  the  devife  to  the  heir  was  a  remainder 
ijo  him  by  pitrchafe ;  becaufe  the  word  heir   was   in  the 
nigular  number  preceded  and  diilinguimed  by  the  word 
text,  and  followed  *  by  the  words  of  limitation  grafted  ,v, 
)n  it.— The  cafe  in  Roll  c'itefd  by  Lord  Hale  in  the  cafe.  ";  F'  23°" 
>i  King  and  Melling,  was  a  limitation  to  one  for  life  et 

non 
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non  aliter,  and  after  his  death  to  the  fons  of  his  body ; 
which  was  very  different  from  a  limitation  to  the  heirs 
of  his  body  ;  the  words  et  non  aliter  impofed  a  reflric- 
tion  againfl  his  taking  otherwife  than  for  life ;  and  fons 
did  not  in  exprefllon  extend  to  grandfons  or  remoter 
i(fue,  and  it  applied  immediately  to  all  fons,  without 
preference  of  the  eldefl,  as  in  a  defcent  in  tail;  whereas 
a  devife  to  the  [heirs  of  the  body  comprehends  the  remoteft 
iffue,  and  takes  the  elded:  fon  previous  to  and  in  pre- 
ference of  the  younger. 

Again,  where  A.  conveyed  by  fine  to  the  ufe  of  him- 
felf  for  life,  remainder  to  the  ufe  of  his   firfi  fon  anc 
of  the   heirs-male  of  his   body,  with  like  limitations   re- 
■P»ln^  359-       fpectively,  to  his  fec&nd,  third,  fourth,  fifth,  and  fixth 
Snow.      '         fons,  remainder  to  the  right  heir  of  A.  to  be  begotten  afters 
the  fixth  fon,  and  of  his  heirs-male ;   it  was  held  the  re- 
mainder was  contingent,  becaufe   firfl  limited  diflinctly 
to  particular  fons;  befides    this   remainder   exprefsly  ex- 
cluded the  firfl  fix  fons,  and  therefore  it  effentially  dii 
fered   from  a  limitation  to  the  heirs  of  the  body,  which 
would  have  defcended  to   the  eldefl  fon  firfl: :   and  it 
further  obfervable  in  this  cafe,  that   the   limitation  wa: 
*  P.  231.    not  to  the  heirs  in  the  plural,  but  to  the  right  *  heir  ir 
the  fingular  number,    with  words  of  limitation   fuper- 
added,  as  in  Archers  cafe  1  Co.  66. 
(104)  So  Avhere  A.  covenanted  to  fland  feized   to  the  ufe 

4  Lev.  az3.  0f  hjrafelf  for  ljfej  ailc}  after  his  deceafe  to  the  ufe  oi 
Lifle  v.  Gray,  0-  h*s  fon  "for  life,  and  after  his  deceafe  to  the  ufe 
the  firfl  ion  of  the  body  of  E.  and  the  heirs-male 
the  body  of  fuch  firfl  fon ;  and  for  default  of  fuel 
iffue,  to  the  ufe  of  the  fecond  fon  of  the  body  of  E 
and  the  heirs-male  of  the  body  of  fuch  fecond  fon 
and  for  default  of  fuch  iffue,  to  the  ufe  of  the  thirc 
fon  of  the  body  of  E.  and  the  heirs-male  of  fuch  thin 
fon,  and  for  default  of  fuch  iffue,  to  the  ufe  of  tht 
fourth  fon  of  the  body  of  E.  and  the  heirs  male  of  th< 
body  of  fuch  fourth  fon,  and  so  feverally  and  refpec- 
tively  to  every  of  the  heirs -male  of  the  body  of  the  f aid  E 
and  the  heirs-maks  of  the  bodies  of  fuch  heirs-male*  according 
to  their  ages  and  feniorities,  and  for  default  of  fuch  iffue 
remainder  to  TV.  &c.  And  A.  alfo  covenanted  that 
it  mould  happen  that  E.  fhould  die  without  iffue-mal 
of  his  body  lawfully  begotten ;  that  A.  would  thei 
ftand  feifed  of  the  lands  to  the  ufe  &c.  to  raife  portion 

fc 
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for  the  daughters  of  the  faid  E.  &c — E.  after  the  death 
of  A.   fuffered  a  common  recovery  of  the   lands,    and 
afterwards  died  without  ifTue ;  and  after  his  deceafe  W. 
the  remainder-man   brought   his  *  ejectment   in   B.  R.  %  p#  2'32. 
for  the  lands.     The  queftion  was,  whether  E.  took  an  ) 

eftate-tail,  or  only  an  eftate  for  life  under  the  limi- 
tation above  ftated.  It  was  contended  for  the  plain- 
tiff IV.  that  the  words  and  the  heirs-male  of  the  bodies 
of  fuch  heirs  male  made  the  heirs-male  to  lake  by  pur-  (ick) 
chafe,  otherwife  thofe  fuperadded  words  were  ufelefs ; 
that  the  words  and  fo  fever  ally  and  refpeflively  to  every 
of  the  heirs-male  &c.  were  words  of  relation,  and 
fi  sonified  fo  as  the  heirs-male,  viz.  fons  took  before ; 
that  translating  the  wordfo  into  Latin,  it  would  be  eodent 
tHoda,  as  the  four  firft  fons ;  and  that  the  provifo  for 
charging  the  land  with  portions  for  daughters  of  E.  if 
he  mould  die  without  iffue  was  unneceffary,  if  E.  was 
to  take  an  eftate-tail,  by  which  he  might  do  it  without 
fuch  a  provifo.  The  court  held  the  words  and  fo  &c. 
to  be  words  of  relation,  and  gave  judgment  for  the 
plaintiff.  Upon  which  a  writ  of  error  was  brought  in 
the  Exchequer-chamber,  where  it  feems  the  judgment 
was  affirmed,  as  is  obferved  by  Judge  Tracey,  I.  P.W. 
90.  who,  it  appears,  had  fearched  the  record,  the  re- 
ports differing  in  that  matter. 

It  is  evident  that  in  both  the  cafes  of  Walker  v.  Snoiv* 
and  Life  v.  Gray,  the  general  import  of  the  words  heir 
or  heirs  &c.  was  qualified,  by  reference  to  the  preceding 
difincl  and  *  particular  limitations  to  the  firft  and  certain  ■%  p  2*3 
other  fons  in  tail,  as  well  as  by  words  of  limitation  graft- 
ed on  them. 

In  a  cafe  where  A.  devifed  land  to  B.  for  life  without  Luddingten 
impeachment  of  wafte,   and  in   cafe  he  mould  have  any  w's^j™^"2 . 
iffue-male,  then  to  fuch  iffue -male  and  his  heirs  for  ever;  Lord  Raym, 
upon  a  queflion  whether  this  fubfequent  limitation  to  the  203. 
iffue-male  of  B.  made  B.  tenant  in   tail  or  not,  it  was 
held  that  it  did  not,  but  was  a  contingent  fee  to  his 
iffue-male.    "Now  this  was  not  only  a  limitation  to -the 
-iffue-male  inftead   of  heirs  &c.  but   that  limitation  was 
even  accompanied  by   fuperadded  words  of  limitation 
in  fee  grafted  on  the  words  iffue-male',  which  circum-   * 
fiances  carry  this  cafe  quite  out  of  the  rule  I  am  treat- 
ing of. 

Vol.  I.  K  So  : . 
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So  the   cafe  of  Backhoufe  v.  ^WZr  was  a  limitation  ta 
one  for  life  only,  and  after  his  deceafe  to  the  iffue-male 
of  his  body-,  and  to  the  heirs -male  of  the  bodies  of  fuch  iffue. 
Here   befides   the    reflricfive   word   only,    the   limitation* 
was    to    ijfue-mzle    with    words    of    limitation    grafted 
thereon.     And  it  is   to  be   remembered  that   the  word 
iffue   itftlf,  even   unattended  with  any  engrafted,  words 
of  limitation   is   often   a  word   of  purchafe,    where   the* 
word  heirs   (or  even  heir  in  the  fingular  number)  is  not;. 
And   upon   the    cafe   of  ,  Backhoufe  and  *  Wells,  '  Lord 
Chancellor  Parker   obferved,    that   if  the   words  heirs- 
male  had   been  ufed  inilead  of  iffue-male,  the  operation 
of  the  law  would  have  been  too  flrong  for  the  intention 
of  the  teftafior. 
.   And   where  a  tertator  devifed  lands   to   his  fon  F.  tM 
enjoy   the  rents   and  profits  thereof  during,  the  term  of 
his  natural  life,  with  power  to  make  a  jointure  of  all  or 
part,  and  after  his  death   and  jointure,  if  any  be  made, 
to  the  heir-male  of  his  body  lawfully  begotten,  during   the 
term  of  his   natural  life,  and  for   want   of  fitch  heir-male, 
,he   gave  the   fame  lands   to   another  fon,  &c.     It  was 
adjudged  that  F.  took  only  an  eiTate  for  life;  for  though 
it  was  agreed,  that  the  limitation   to  him,  to  enjoy  and 
take  the   profits  during  his   life,  and  after  his  deceafe  tc 
the  heir^male  of    his   body,   even  in  the  fngpl&r  number, 
would  make  an  efrate  tail  where  nothing  appeared  which 
explained  the   intent    to   the   contrary ;     yet,    there    the 
.'limitation   to   the  heir-male  fhewed  the  teilator's  intent 
that  fuch  heir-male  mould   have  it  for  life  on'y  ;  and  the 
•  kvife   over  for   want   of  fuch  heir-male,  did   not  import 
that  the  ulterior   devifee  mould   not.  have  it  till  F.   died 
ivitheut   heir-male  generally,  but,  for   want   of  fuch  heir- 
male,    who  was   to  have  it   for  life. — in   this  cafe,    as 
judge'  Blackfone   obferved,  in   his  argument   before   re- 
ferred  to  ;  common  fenfe  *  would  tell    us,   that  when 
the  heir-malp  vvas  not  to  have  the  inheritance,   he  could  not 
take  as  heir  by  defcent. 

Again,  where  a  devife,  was  to  B.  and  his  heirs  law- 
fully  to  be  begotten,  that  is  to  fay,  to  his  firfl,  fecond, 
third,  and  every  fon  and  fens  fucceffively,  lawfully  to  be  be- 
gotten of  the  body  of  the  faid  B.  and  the  heirs  of  the  body 
of  fuch  fir  ft,  fecond,  third,  and  every  other  fon  and  fons  fue- 
cejfivety,  lawfully  ilTuing  as  they  mould  be  in  feniority  oj 
age  and  priority  of  birth,  the  eldeft  always,  and  the  heir 
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of  his  body,  to  be  preferred  before  the  youngefi:  and 
the  heirs  of  his  body,  remainder  over  &c  It  was 
added  that  B.  took  but  an  eftate  for  life ;  for  that  the 
fubfequent  claufe  was  not  contrary  to  the  preceding  ge- 
neral limitation  to  B's  heirs  lawfully  to  be  begotten,  but 
explanatory  of  what  heirs  65V.  were  meant. 

In  the  more  modern  cafe  of  Doe  and  Laming,  which      (107) 
was  a  devife  of  gavelkind  lands,  to   A.  and  the  heirs  of 
her  body  lawfully  begotten  or  to  be  begotten,  as  well  fe-  Doe-u.  Lam- 
males  as  males,  and  to  their  heirs  and  ajftgns  for  ever,   to  in£- 
be  divided  equally,  fhare  and  fhare  alike,  as  tenants  in  ,  Black.  Rep*. 
common,  and  not  as  jointenants ;    it  was  held  that  the  a<s$.    And 
word  heirs  of  her  body  did   not  operate  as  words  of  limi-  Vldf£  ?  r"'*' 
tation,  nor  confequently  create  an  eftate-tail  in  A.     For  a  Note  on 
here  *  thefe  words  did  not  (land  independent  and  un-  this  Care- 
qualified,  but  were  corrected  and  explained,  very  ex-  *  P.  236, 
prefsly,  by  the  words  which  followed  and  were  coupled       (108) 
with  them ;  the  words  as  well  females  as  males,  annexed 
to  the  words  heirs  of  the  body,  were  incompatible   with 
and  exprefsly  broke  the  defcent,  becaufe  gavelkind  lands  , 

cannot  defcend  in  that  manner;  and  the  devife  exprefsly 
created  a  tenancy  in  common,  which  was  impoffible  by 
defcent,  as  that  mud:  have  been  in  coparcenary ;  and  be- 
fides  there  were  words  of  limitation  in  fee  grafted  oa 
the  words  heirs  of  the  body,  which  could  not  have  been 
fafisfied  by  an  eftate-tail  in  the  anceftor. 

No  one  of  the  above  cafes  therefore  appears  to  be 
analogous  to  the  cafe  of  Perrin  v.  Blafie ;  in  which  the 
limitation  to  the  heirs  of  the  body  after  the  life  eftate 
to  the  anceftor,  was  general,  unreftrained  to  any  inte- 
refl  lefs  than  the  ■  inheritance  ;  unfounded  as  the  root  of 
any  new  inheritance  by  the  annexation, of  words  of  new 
limitation  upon  it ;  and  entirely  uncorrected  and  un- 
explained by  any  kind  of  preceding  or  fubfequent  limi- 
tations, to  fons,  children  or  objects  of  a  particular  de- 
fignation. 

As  to  the   cafes  of  Leonards.  Earl  of  Sujfex,  Allgood  #  p   2^7, 
v.  Withers,  Bagfloaw  and  Spencer,  *  and  others  a  rove  no-  vide  infra, 
ticed,  they  were  all  cafes  of  trufls ;  and  therefore,  like  P-  tI2  , 
all  other  cafes  of  that  defcription,  are  no  ruling  autho-  wither* 
rities  for  the  conftruclion  in  cafes  of  legal  eftates ;  as  I  cited  a  Burr. 
conceive  is  fufficiently  proved  by  the  feveral  cafes  I  have  '  '°7- 
already  cited,  to  fhew  the  diftin&ion  taken  by  the  court 
of  Chancery  itfelf  in  feveral  inftances,    between  legal 
K  a  and 
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and  £n.'/?-eftates,  in  regard   to    the   force    of  that  role 
which  I  am  now  treating  of. 

There  are  alfo  two  other  claffes   of  cafes,  which  have 

been  reforted  to   as  authorities  againft  the  force  of  the 

rule  now  in  queflion ;  the  one  confiding  of  the  cafes  of 

Burchett  and  Durdant,  and   Netvcomen  and  Barkham,  and 

Vide  mfra,        Beaumont  and  Lon" ,  (all  noticed  in  a  fubfequent  part  of 

X)     X  AlA       7  ■i'f  •  » 

146.  \ki$   effay)    and   other    cafes  where  the  anceflor,  either 

took  only  a  tru/i-tRate,  or   elfe  no  preceding  freehold 

&, .   .  .  eflate  at  all  :     the  other  confiding'  of  the  cafes  of  Peacock 

Vide  intra,:  -5,  1  '    tt  '  i    r  r>    77-         /     1  •    1  i-i  •/■ 

^."3**o.  3:82.      f-   upooncr,    and    ffr&gjw  v.  Bajjey,  (which  are  jikewiie 

confide  red    in  their  proper  place  in   this  trail)  together 

with  others  of  the  fame  kind.,  which  relate  to  the   trufts 

of  a  term,  and  have    nothing  to  do  with  the  cafe  of  an 

inheritance.     Of  all  thefe  I  ihall  take   no  further  notice 

in  this  place :  for  the  queflion  is  not,  whether  the  words 

heirs  of  the    body  may  not,  under  certain    circumfcances, 

*F.  "2>3:8.       be  taken  as  words  of  purchafe ;  *  but,  Whether    thole 

words,  flan  ding  clear  of  any   other  words   of  limitation, 

•     perfeB,  independent   and  unexplained,  and   preceded   by  a 

[imitation  of  the  legal  freehold  to  the  anceflor  in  the  fame 

,       will,  have  ever  been  conflrued  words  of  purchafe  P   Aftei 

•  the  obfervations  I   have   been  making,  upon  the  fevera; 

(no)         cafes  above  cited,  I  conceive  no  one  of  thofe  cafes  car 

fa.ulv  be  urged,  in   fupport   of  an  affirmative  anfwer  tc 

ihis  queflion  :,  and  as  to'ail  thofe  cafes  wherein  the  lega, 

freehold  is  not  limited  to  the  ancefior,  they  are  entirely 

foreign  to  the  point. 

Was  it  not  reafonabfe  to  conclude,  that  the  fevera! 
cafes  in  which  this  point  had  fo  often  been  agitated,  anc 
fo  repeatedly  determined,  had  fettled  the  law  in  regard  to 
it,  fo,  as  to  enable  gentlemen  of  the  profefiicn'to  form 
fome  probable  conjehure  at  leaft,  if  not  opinion,  refpecfing 
the  merits  of  any  queflion  of  this  nature,  upon  which 
they  might  be  applied  to  for  their  advice  ?  And  how  much 
is  it  to  be  regretted,  that  a  cafe  mould  ever  arife  of  fc 
unfortunate  a  complexion,  as  to  "fruflrate  fo  de  lira  hie  a 
concluficri  ?  The  cafe  lam  alluding  to,  is  that  of  Perrh 
-  and  Bible,  before  the  court  of  K.  B.  in  the  year  i  769 ; 
ar  cafe  of  much  difcuffion,  .and  wherein  that  court  del 
*P.  239.  vered  a  judgment,  to  common  *  apprehensions,  I  believe, 
not  perfectly  reconcileable  with  the  ftream  of  formei 
authorities  and  dec  ifi  oris  upon  the  fame  pymt, 

The 
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The  cafe  was  this  ;  one  TV.  Williams  feifed  in  fee  of  a 
plantation  in  Jamaica,  devifed   in  the  following  words  : 
"  Should  my  wife   be  enfeint   with  child,  at'  any  time 
hereafter,  and  it  be  a  female.     I  give  and  bequeath  xm-        }     £f 
to  her  the  fum  of  2000I.  &c.  and  if  it  be  a  male,  I  give  vtw^Burr.  * 
and  bequeath  my  eflate  real   and  perfonal.  equally  to  be  1579. 
divided  between  the  faid  infant  and  my  fon  'John  Williams,  l  Black-  ReP« 
when  the  faid  infant  mall  attain  the   age   of  twenty-one.  Dou'gl.  Rep. 
Item,  It  is  my  intent  and  meaning  that  none  of  my  children  32s>-    NGte- 
fl.iould  fell  or  difpofe  of  my  eflate  for  longer  time  than  his  life,  Law^Tra-Ste 
and  to  that  intent  I  give,  devife,  and  bequeath  all  the  reft  490. 
and  refidue  of  my  eflate  to  my  fon  John  Williams  and  the 
faid  infant  for  and  during  the  term  of  their  natural  lives , 
the  remainder  to  my  brother-in-law  J.  G.  and  his  heirs,,- 
for  and  during  the  lives  of  my  fon  John  Williams  and  the 
faid  infant,  the  remainder  to  the  heirs  of  the  body   of  my 
faid  fons  John  Williams  and  the  faid  infant  lawfully  begot- 
ten, the  remainder  to  my  daughters,  &?c."     No    other 
fon  was  born,  and  the   queflion  was,  what  eftate  John 
Williams  took  under  this  will  ? 

*  Had  this  been  the  cafe  of  an  executory  trufl,  the  court    *  P.  24©* 
of  Chancery   might    poffibly  have    conftrued  it  an  eflate 
for  life  in  J.  W.  upon  the  claufe  expreflhig  the  teftator's 
will,  that  his  fons  fjiould   not  convey  a  greater  intereft 
than  for  their  lives.     But  as  it  was  the  limitation  of  a 
legal  and  not  a  trufi-eftatQ,  the  court  of  Chancery  itfelf        (112) 
(in  conformity   to   its    own  eftablifhed  diflin&ions  above- 
explained)   we  may  fuppofe,  would  have  decreed  it  an 
eftate-tail ,  in  J.   W.       Could   this  be    queflioned    after 
the  cafes  I  have    before  cited,  the  feveral  cafes,  which  I 
am'now  about   to  confider,  I  fhould   think,  would  rer 
move  the  doubt. 

Indeed  there   is    one  very  particular  cafe,  which  goes  Leonardo 
oftecBy  to  this  point ;  I  mean  that  of  Leonard  v.  The  Earl  EarlofSuffex. 
of  Sujfex,  above  cited;  where    the    qualifying  claufe  re-  and  vide 

ing  the  fetrfement  directed  to  ;be  made  by  the  truf-  f"uPra>  P-  8*. 
tees,  in  their  taking  fpecial  care  in  fvich  jettlement,  that  it 
ftfver  be  in  the,  power  of  the  teflatrix's  fons  F.  or  H.  to  dock 
the  iriiail  of  either  of  the  faid  moieties  given  them  during  their 
or  either  of  their  life  or  live*-,  amounted  to  exafitly  the 
aime  thing  as  retraining  them  from  conveying  a  greater 
btfereji  than  for  their  lives :  for  without  docking  the  in- 
tail  it  was  impoffible  they  mould  convey  any  greater  law- 

btereft;  *  yet  the  court  of  Chancery  there  held,  that    *  p   24.1 

if 
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if  it  had  been  a  legal'mftead  of  a  trujl  limitation,  the  fens 
.        ,        would  have  been  tenants  in  tally  notwithstanding  that  re-' 
Caf.  temp         ftrictive  claufe.     And  Lord  Talbot  afterwards  in  the  cafe 
Talk  ij>.  ci  Lord  Glenorchy,  v.    Bofvuell  faid,  that   in  the  cafe  of 

Leonard  v.  The  Earl  of  Suffex,  had  it  been  by  a£t  executed, 
it  would  have  been  an  eftate-tail,  and  the  reflraint  had 
been  void ;  but  being  an  executory  trujl  the  court  de- 
creed according  to  the  intent,  as  it  was  found  expreffed 
k  in  the  will.     And  fo  likewife    Lord   Hardwicke,  in   the 

i  Vezcyi49.  later  cafe  of  Bagjhaw  v.  Spencer  (before  cited)  faid,  that 
if  the  cafe  of  Leonard  v.  Earl  of  Sujfex,  had  been  a 
legal  ejlate,  the  fons  would  have  been  tenants  In  tall ;  but 
in  equity  upon  a  trufl-ejlate,  the  claufe  for  interpofmg 
truflees,   &c.  governed  the  whole  cafe. 

The  court  of  King's-Bench    however,  in  the  cafe  of 
',        Berrln  v.  Blake,  treated   thofe  diilin&ions  as  too  refined, 
and  adjudged   that  J.  Williams  took  only   an  eflate  for 
life  under  the  devife  in  queftion. 
(114)  It  is  true,  indeed,  that.  Judge  Tates  (a  very  refpe£fa- 

ble  authority)  who  then  filled  a  feat  on  that  bench,  op- 
pofed  the  decifion  with  great  depth  of  learning  and  foli- 
dity  of  argument. 
*'•  24?°  *  And  however  he  flood  alone  as  to  that  opinion,  in  the 

court  of  King's-bench,  it  afterwards  appeared  he  was 
not  fmguiar  in  it ;  for  the  majority  of  the  judges  in  the 
Exchequer  chamber  were  influenced  by  the  fame  ftri£t 
attachment  to  old  eftablifhed  rules  of  law  ;  and  -accord- 
ingly reverfed  the  judgment  of  the  court  of  King's- 
Bench,  and  thereby  reflored  the  venerable  uniform  train 
of  preceding  judgments  and  opinions '  upon  the  fame 
point,  v to  its  former  authority.  As  we  may  therefore 
confider  thofe  authorities  ftill  intitled  to  our  attention,  I 
{hall  endeavour  to  prefent  the  reader  with  a  concife  view 
of  them.  Firfb  obferying  that  in  the  cafe  of  Perr In  v. 
videDongl.      giake    after  an  appeal   to.  the   Houfe  of  Lords  from  the 

Hep   ^2.9.  in  . 

j,,ot|.  "  '  judgment  of  reverfal  in  the  Exchequer  chamber,  which 

j  Harg.  depended  a  considerable  time  ;  the  parties  at  length  com- 

Traas.  493.      prcmifed  the  difpine,  and  the  plaintiff  obtained  leave  to 

withdraw  his  writ  of  error. 
Paufey  v.  Low-       jn  a  caffc  above  cited   o£  a   deyife  to  B.  for  life,  re- 
aiM  bp^a        mainder  to  his   heir   of  his    body  begotten  forever;  it 
was  held  that  the   heir  took  by  defcent,  and  not  by  pur- 
chafe. 

And 
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And  where  a  teftator  .devifed  to  his  fon  /.  certain  Rwlall  * 
lands  to  hold  the  fame  to  him  for  life,  for  and  under  ^Jj"  Mt' 
the  ufe,  conditions,  and  *  limitations  thereafter  limited  ;  *  p  2^, 
and  after  his  deceafe,  then  to  the  ufe  and  behoof  of  the 
heirs  male  of  his  body,  and  for  default  of  fuch  iflue,  to 
iiis  fon  W.  and  the  heirs  male  of  his  body,  remainders 
over.  Bridgman  C.  J.  in  delivering  the  opinion  of  the 
court,  on  feveral  queftions  that  arofe  on  the  cafe  ;  faid> 
it  was  agreed,  that  when  the  teftator  devifed  the  lands  in 
queftion  to  f.  for  life,  under  the  conditions  and  limita- 
tions in  the  will ;  and  after  his  deceafe,  to  the  ufe  of  the 
heirs  male  of  his  body  ;  though  it  was  limited  to  him  for 
life,  it  was  neverthelefs  an  ejlate  tail  to  him  as  well  in  a 
•will,  as  in  any  other  conveyance.  That  the  eftates  could  not 
ftand  together.  But  the  eftate  for  life  was  fwallowed  up 
in  the  tail ;  and  the  fame  rule  held  in  a  demfe  as  well  as 
m  deed,  • 

Here  we  may  alfo  notice  a  cafe,  where  lands  were  de- 
vifed to  a  truftee  and  his  heirs,  during  the  life  only  of  A. 
upon  truft    to    permit  and   fuiFer  A.  during  his  life  to  re-  Burchett  v!- '* 
ceive  the  rents  and  profits,  without  committing  of  wafte,  Dm-dant,  infrat 
and  after  the   deceafe   of  A.  then  to  the  heirs  -male  of  the   *44- 
body  of  A.  now  living,  and  to  fuch  other  heirs  male,  and         v1    5/ 
female,  as  he  mould  afterward  have  of  his  body.     It  is 
faid,  the  firft  queftion  was,  whether  the  eftate   for  life 
did    not  execute    in  A.  by  the    *   ftatute    of  ufes,  for      "-244. 
if  fo   (fays  the   reporter)  he  would  be   feifed  of  an  ef- 
tale-tail.     But  the  court  refolved  the  firft  limitation  was 
Vitrujl,  and    not  an  eftate   executed.     Now  this  was  a 
point  the   court  had  no   occafion  to  have  entered  into, 
or  have  given  any  refolution  upon,  unlefs  the  fubfe'quent 
limitation  might  have  vefted  in  the  anceftor,  in  the  cafe 
of  a  ufe  executed. 

In  another  cafe  where  one  devifed  lands  to  trufteesand 
their  heirs,  and  declared  that  the  faid  truftees  and  their 
heirs  fhould  ftand  feifed  of  the  lands  to  the  ufes,  intents  B™^01?*:-^ 
andpurpoies  therein  after  mentioned,  that  is  to  fay,  to  Raym.  873.   ' 
the  intent  and  purpofe  to  permit  and  fuffer  A.  to  receive  &SaIk.  679. 
and  take  the  rents  and  profits  for  and  during  the  term  of 
his  life,  and  after  his   deceafe  fhould  ftand  feifed  of  the 
lands  to  the    ufe  of  the  heirs  of  the  body  of  A.  remainder 
over;  With  a  provifo,  that  the  faid  tmjlees  and  the  faid  A.         ,      ^ 
might  make  a  jointure  for  his  wife  ;  the'queftion  was,  whe- 
ther A.  had  an  eftate-taii  executed  or   not  ?   And  it  was 

adjudged 
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adjudged  he  had.  For  Bolt  C.  J.  faid,  that  this  would 
.  have  been  a  plain  trull  at  common  law,  and  what  at  com-' 
mon  law  was  a  trufl  of  a  freehold  or  an  inheritance,  is 
executed  by  the  flatute,  which  mentions  the  word  trujl 
as  well  as  nfe.  And  it  was  held  that  a  power  to  make  a 
%  P.  24c  jointure  does  *  not  neceffarily  exclude  an  eftate-tail  \  be- 
caufe  as  tenant  in  tail  cannot  make  a  jointure  without 
difcontinuing  or  barring  the  intail,  fuch  power  has  its 
life.  And  Holt,  in  this  cafe,  denied  the  (above-noticed) 
cafe  of ^urchett  and  Durdant  to  be  law. 

Now,  though  the  power  of  making  a  jointure  be  it- 

felf,  not  allowed  a  fufficient  ground  upon  which  to  deny 

that  conflruclion,  which  gives  an    eflate-tail ;    yet   the 

circumftances  attending   that    power   in  the  above  cafe, 

fee'med  to  be  very  ilrong  againfl  an  eflate  tail ;  that  power 

being  made  to  depend  upon  the  confent  and  concurrence  of 

the  truflees ;  and  they   being  .required  to  join  in  the  exe-. 

cuting  it,  and  of  courfe  in  the  conveyance  for  that  pur- 

,   ppfe  •  which  feems   to  have  been  an  evidence  of  the  tef-< 

~  tator's  intention,  that  the  eflate  mould  remain  in  them  ; 

and  confequently  that   he  did   not  intend  A.  fhould  take 

any   legal  ejiate  at  ail,    much    lefs   an  eflate-tail.     But 

however,    the    flrength   of  the   general    rule    prevailed 

againfl:  thefe  arguments  of  intention. 

{117)  'So  where  one   bequeathed  the  furplus   of  his  perfonal 

Legate  -v.  eflate  to  be   laid    out   in  lands,    to  be   fettled    on  B.    his 

*  «e«l!  r,  nephew  for  life,  and  after  his  deceafe  to  the  heirs-male  sf 

j  p.  w.  87.  r  . .      ■  ,  J 

1  V,i[.  Abr.         the  body  of  his  faid  nephew  lawfully   to   be   begotten,   and 
394-  *  the  heirs-male  of  the  body  of  every  fuch  heir-male  fever  ally 

Jr.  240.  and  fuccefjlvely  as  they  Jljould  be  in  priority  of  birth,  every 
elder  and  the  heirs -male  of  his  body  to  be  preferred  to  every 
younger \  and  for  want  of  fuch  iffue  to  his  brother  C  for  his 
life,  and  after  his  deceafe  to  the  heirs-male  of  his  body  be- 
gotten, &c.  Upon  a  queflion  whether  B.  was  to  be  conii- 
dered  as  tenant  in  tail  or  only  tenant  for  life,  it  .was  infilled, 
that,if  the  latter  words  in  this  will  {and  to  the  heirs-male  of  the 
body  of  every  fuch  heir-ma  '<?,  &c.)  ifignified  any  thing,  it 
was  no  more  than  what  was  included,  in  the  firfl,  and 
then  exprefifo  eori'm  qua  ■uriie  infant  nihil  operatur.  Lord 
Cwvper faid,  there  having  bem  a  decree  already  in  the 
caf'V  it  nvcni  depend  on  what  it  was  at  law  ;  and  he  was 
inclined  to  think  the  judges  there,  might  take  it  as  an 
eflale-^ait.!  he  therefore  directed  a  cafe  to  be  made,  for 
the  opinion  of  the   judges   of  K.  B    upon  which   three 

judges 
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Judges  a^ainft  one  held  that  it  was  an  eftate-tail.  .Though In  «  Eq-.  A£r. 
P.  IVWiams  fays  the  parties  agreed,  yet  in  (2  Fez.  657.)  £JiftakCi  laid 
Lord  Hardvuicke  fays,  that  Lord  Cowper  thought  himfelf  they  certified, 
bound  to  agree  with  the  three  judges,  and  fo  decreed.        XefoHife3.11 

And  where  a  teftator  devifed   lands  to  N.  for  his  life,  »Ld.  Raym. 
and  after  the  deceafe  of  the  faid  N.  he  devifed  the  fame  j43£        '* 
unt.i  r'v  heirs-males  of  the  body  of  the  faid  N.  lawfully  to  ^Myaf^ 
be  begotten,  *  and  his  heirs  for  ever  ;  but  if  the  faid  N.  #p.  247. 
(k     Id  happen  to  die  without  fuch  heir-male,  then  he  de- 
viled the  lands  to    B.  &c.     The   queftion  was,  whether 
N.  took  an  eftate-tail  or  for  life  onfy  by  the  will  ?   It  was 
contended  on   one   fide,  that  the  teftator  intended  him 
onbr  an  eftate  for  life,  by  his  devifing  it  to  him  exprefsly 
for  life  ;  and  then  here  were  fuperadded  words,  his  heirs 
for  ever  engrafted  on  the  words  heirs  males ;  that  though 
thefe  words  heirs-males,  were  in  the  plural,  yet  the  fub-         (U9) 
fequent  words  his  and  for  default  of  fuch  heir-^maie  quali-  ' 
fied  them,  fo  as  to  make  them  fignify  the  fame  thing  as 
next  heir-male  in   Archer's  cafe.     The  judges,  however, 
were  all  unanimous  in  opinion*  that  N.  took  an  eftate- 
tail,  that  the  rule  was-  fettled  fo  firmly  that  it  was  not  to  be 
d'fputed.     They  held  that  the  fubfequent  words  his  and  if 
he  dies  without  fuch  heir-male  were   not  fufficient  to  re- 
train and  alter  the   operation    of  the   words  heirs   males, 
and  fo  qualify  them  as  to  make  them  a  defcription  of  the 
perfon;  and  they  all  agreed  that  the  operation ,  oi  plain 
and  clear  words,  and  a  fettled  rule  of  law,  fhould  not  he    ■ 
defeated  or  broken  into  by  uncertain  or  doubtful  words. 

So  in  a  cafe    before  the  council  in   1730,  (at  which  Morris «. 
Lord  Raymond  and  Lord   C.  J.  Eyre  were  both  prefent)  L<L  Gay,  cited 
upon  an  appeal  from  *  Barbadoes,  wherein  the  teftator  de-  a  Atk.'a49.  * 
vifed  to  L.  for  life  then  to  the  heirs  of  the  body  of  L.  and  -*P.  248. 
fair  heirs,  and  if  flie  died  v/xthout.  fuch  heir  of  her  body, 
.iicji  over.     This  was  holden  to  be  an  eftate-tail  in  L. 

And   in  a  cafe  before  ftated  of  a  conveyance  directed  Lord  Gle"°.1i"  j 
by  will  to  one  for  her  life,  without  impeachment  of  wafte,  caf^templ1    ^ 
inder  to  iffue   of  her  body,  remainder  over.     Lord  Talb.  3. 
;  laid.,  he  fhould   upon  the.  firuV  queftiqn  make    no  Supr*' p'  8.3* 
difficulty  of  determining  it  an  eftate-tail,  had  it  been  an         *■       ' 
immediate  devife.      Now    in   this   cafe,  the  fubfequent 
words  were  iffue  of  the  body,  inftead  of  heirs  of  the  body, 
which  puts  Lord  Talbot*  i  opinion  in  favour  of  the  gene- 
ral rule,  in  a  very  ftrong   light,  when  we  confider  that  j 

the 


CONTINGENT    REMAINDERS 


Supra, 
p.  107. 


Vide  Supra, 
p-  83.  95. 


*P.  249. 

(121) 

Coulfon  <v. 
Coulfon. 
2  Stra.  1 125. 
a  Atk.  146. 
and  vide 
Hodgfon 
and  ux.  v. 
Ambrofe,  in- 
fra, p.  1 39. 


(122) 
*P.  250. 

Sayer  v. 
Mafterman. 
And  vide 
fame  Cafe 
Anibl.  344. 


Vide  Dough 
Rep.  313. 
Infra,  139. 


word  ijfue  is  not  fo  appropriated  a  word  of  limitation 
as  the  word  heirs,  as -I  have  cbferved  in  a  preceding 
page. 

In  the  cafe  of  Papilhn  and  Voice,  which  I  have  be- 
fore cited,  Lord  Chancellor  King  agreed,  that  the  intent 
was  plain  to  give  an  eftate  for  life  only,  with  a  contingent 
remainder  of  the  inheritance,  upon  the  claufe  appoint- 
ing truftees  to  preferve  contingent  remainders  ;  yet  held, 
that  this  remainder  was  within  the  general  rule, '  and 
muft  operate  as  words  of  limitation;  and  confequently 
create  a  veiled  eftate-tail  in  B.  and  that  the  breaking 
*  into  this  rule  would  create  the  utmoft  uncertainty. 

Again  in  the  cafe  of  Coulfon  and  Coulfon  in  Chancery, 
which  was  a  devife  ,to  C.  for  life,  remainder  to  A,  and  B. 
and  their  heirs  to  fupport  contingent  remainders  during 
the  life  of  C.  remainder  to  the  heirs  of  the  body  of  G. 
lawfully  begotten.  Upon  a  queftion,  whether  C.  took 
an  eftate-tail  or  for  life,  a  cafe  was  ftated  for  the  opi- 
nion of  the  judges  of  B,  R.  who  all  certified  that  an 
eftate-tail  in  remainder  vefted  in  him. — Here  it  was  the 
intent  cf  the  teftator  to  give  only  an  eftate  for  life,  if 
he  meant  any  thing  by  the  interpolation  of  truftees  to 
fupport  contingent  remainders ;  for  if  he  did  not  intend 
fuch  an  eftate,  as  might  determine  by  forfeiture  or 
otherwife  in  C.'s  life-time,  there  was  no  room  for  the 
eftate  to  truftees  during  the  life  of  C. ;  and  unlefs  he 
meant  that  the  heirs  of  C.  fhould  take  by  purchafe,  and 
not  by  defcent,  there  were  no  contingent  remainders  to 
be  fupported.* 

So  in  a  fubfequent  cafe  of  Sayer  and  Mafterman  \r\ 
Chancery  in  1757,  before  the  lords  *  commifTioners  of 
the  Great  Seal,  Willes,  Smythe  and  Wilmot,  where 
there  was  a  devife  in  the  following  words,  viz,  "  And 
"  in  cafe  I  die,  not  leaving  ilTue  born  at  the  time  of  my 
'■"  death,    or  en  ventre  fa  mere,  which  fhall  afterwards 

*  la  the  laft  edition  of  this  eflay,  the  author  took  occafion  to  infert  in 
a  note  at  this  place,  a  copy  of  what  he  had  been  informed  was  the  opi- 
nion of  Lord  Mansfield,  when  Solicitor  General,  upon  the  cafe  ok  Pcrrin 
and  Blake.  But  his  Lordfhip  having  thought  proper  to  difavow  fuch  opi- 
nion from  the  bench,  in  the  late  cafe  of  Hodgfon  &  Uxor  v.  sljibroje,  (no- 
ticed in  the  fequel  of  this  effiy)  that  note  is  now  become  improper  ;  and 
the  author  in  juftification  of  himfelf  mult  beg  leave  to  refer  his  readers  m 
his  printed  addrefs  to  Lord  Mansfield  on  that  occafion,  and  the  copies  of 
opinions  annexed  to  it ;  to  -which Tie  might  add  forne  others  which  he  has 
been  fince  favoured  with. 

?'  be 
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"  be  born  alive,  I  do  further  give  and  dcvife  after  the 
'  death  of  my  faid  wife,,  to  my  brother  E.  S.  all  thofe 
'  my  feveral  eftates  or  farms  at  &c.  during  his  natural 
'  life,  with  power  of  making  any  jointure  or  jointures 
upon  any  woman  or  women  he  fhall  marry,  and 
after  his  deceafe  to  fuch  child  or  children  as  mail       (123) 

*  lawfully  be   begotten  by  him,  the   males   however  to 
'  be  preferred  before  the  females,  and  they  to  fucceed 

according  to  their  births ;  and  in  truft  to  preferve 
the  contingent  remainders  from  being  barred  during 
the  life  of  the  faid  E.  S.     I  do  give  the  faid  feveral 

*  eftates  and  farms  to  my  dear  friend  Dr.  R.     *  And  *  P.  251. 
after  the  deceafe  of  my  faid  brother,  and  on  failure 

of  iffue  as  aforefaid,  I  give  the  faid  feveral  eftates  and 
'  farms  to  my  loving  brother  G.  S.  and  the  heirs  of  his 
body,  the  males  having  preference  as  aforefaid,  and  fuc- 
'.ceeding  according  to  their  births,  and  to  preferve  the         (124) 
contingent  remainders  from,  being  barred  during   the  life 
of  the  faid  G.  S.     /  give  the  faid  ejlates  and  farms  to 
my  faid  friend  Dr.  R.   and  on  failure  of  iffue   of  the 
faid  G.  S.  I  give  the  faid  eftates  and  farms  to  my  faid 
I  niece  M.  C." — E.  S.  died  without  iffue.     The  queftion 
was,  whether  G.  S.  took  an  eflate-tail  or  only  an  eftate 
for  life  under  the  faid  will  ?  And   the  court  held,  that 
the  whole  inheritance  was  not  vefted   in  the   truflee  in 
this  cafe ;  that  he  took  only  a  defcendible  freehold  du- 
ring the  life  of  G.  S.  for  the  word  ejlates  there  meant 
only  the  thing  and  not  the  intereft,  it  being  coupled 
with  the  word  farms.     That  by  inferring  the   limitation 
to  the  truflee  next  after  the  limitation  to  G.  S.  the  cafe 
would   be   like   Coulfon  v.   Coulfon,    with  this   difference, 
that  it  would  not  be  quite  fo  ftrong ;  becaufe  the  eftate 
was  not  given  to  G.  S.  exprefsly  for  life.     They  referred 
to  Lord  King's  opinion  m.Papillon  and  Voice,  that   the 
limitation  to  truftees.did  not  controul  the  eftate-tail ;  and 
the  Court  declared  that  G.  S.  was  intitled  to  an  eftate- 
tail.  . 

*  In  a  cafe  before   Lord  Keeper   Henley,  where  one  *P.  252. 
devifed,  after  his  wife's,  death  and  failing  iffue   of  her  King^. 
body,  a  meffuage  &c.  in  Hunton  to  J.  H.  for  life,  re-  Burchell. 
mainder  to  the  iffue  male  of  J.  H.  and  to  his  and  their  Amb°  37^ 
lieirs  fhare  and  fhare  alike ;  and  for  want  of  fuch  iffue, 
to  the  iffue  female  of  J.  H.  and  her  and  their  heirs  j 
and  for  want  of  fuch  iffue  to  W.  B.  his  heirs  and  afllgns 

for 
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for  ever.  He  alfo  gave  other  houfes  at  Maidjlone  to  his 
wife,  remainder  to  J.  H.  for  life,  and  from  and  imme- 
diately after  the  determination  of  that  eflate  to  the  iffue- 
male  of  the  body  of  'J.  H.  and  to  their  heirs,  and  for 
want  of  fuch  iffue  to  W.  R.  his  heirs  and  afligns  for 
ever ;  with  a  provifo  that  the  bequefl  and  limitation  of 
all  the  premifTes  limited  to  y.  H.  and  fuch  ijfue-male 
and  female,  was  upon  fpecial  confideration,  that  if  J.  H. 
cr  his  iffue  or  any  of  them,  fhould  alienate,  mortgage, 
or  incumber,  or  commit  any  act  or  deed  to  alter, 
change,  charge,  or  defeat,  the  bequefls  (they)  fhould 
pay,  &c.  and  he  did  thereby  charge  the  premifTes  with 
the  payment"  of  2000/.  unto  fuch  perfon  or  perfons, 
and  his  or  their  heirs,  who  would,  fhould,  or  ought 
to  take  next,  by  virtue  of  any  of  the  bequefls  or  limi- 
tations. 

y.  H.  having  no   fon  but   two   daughters  who   were 

*  P.  253.      heirs  at  law  of  the   tefbator;  he  *  joined  with  his  faid 
•    daughters,  in  fuffering  a  recovery  of-  the  Maidjlone  eflaCe. 
Upon  which,  the  plaintiff  brought   his  bill  for  payment 
of  the  2000/. 

In  fupport  of  the  claim,  it  was  argued,  that ■  y.  H. 
took  only  an  effete  for  life— it  was  exprefsly  limited  to 
him  for  life,  and  the  fuper-addi'aonai  words  of  limita- 
tion (to  the  words  ifTue-male)  fire: "vdy  indicated  his  in- 
tention*— -That  the  word  iffue  was  naturally  a  word  of 
purchaf-7 ;  that  the  intent  was  to  be  collected  from  the 
whole  will ;  chat  in  the  fifft  claufe  relating  to  the  Hunton 
efbte,  which  was  limited  to  the  iffue-male  and  their 
heirs,  pare  and  fi are  alike,  f-  H.  could  not,  by  any 
corrftru'clion  be  entitled  fo  more  than  311  eflate  for  life. 
- — That  the  remainders  were  contingent  to  ifiuc-rna'e  if 
any,  in  fee  ;  if  not,  then  to  J.  B.  and  were  therefore 
deftroyed  ■  by  the    recovery —  and   it  was    faid,    that    if 

Vide  infra,  j      y~  H.  was  tenant  'in  tail,  the  condition   was  good ;  for,' 

i8z,  183.;  though  a  condition  to  reftr'am  tenant  in  tail  from  fuffer- 
ing a  recovery  was  not  good ;  yet  a  condition  not  to 
alien  was ;  that  it  was  not  barred  by  the  recovery,  be- 
caufe  it  was  faid,  to  run  with  the  land. 

On  the  other  fide,  it  was  contended,  that  y.  II.   took 

^P.'a^l.1  an  eftate-tail;  that-the  intention  *  was  plain,  for  the 
teftator  had  retrained'  the  tjfue  of  J.  H.  as  well  as  J.  H._ 
himfelf,  'from  aliening;  which  would  have  been  ab'furdv 
if 'he  had   intended  to  give  them  the  fee  -:  That  the  pro- 

vifo 
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vifo  was  againft  law;  it  was  to  reftram  What  was  inct-Infr.i,  182, 
dent  to  an  eftate  tail,  and  therefore  void — that  if  not  l83>  3<°- 
void,  yet  it  was  barred  by  the  ""recovery,  being  a  fubfe- 
quent  fcharge. 

The  Lord  Keeper  after  confideration,  gave  his  opi- 
nion, that  J.  H.  took  an  eftate-tail,  and  that  the  pro- 
vifo  was  repugnant  to  the  eftate. 

This,  we  may  obferve,  was  a  pretty  ftrong  cafe ;  the 
limitation   being-  not   to  heirs-male,    but  ifjfue-male  with  And  vide 
words  of  limitation  in  fee  fuperadded,  aided  by  the  con-R^0"^" 

1.  .  .  .,  r     1  j       -r         c      1  n  ■      mifeol  Dod- 

nection,  in  the  provtio,  or  the   deviie   ot   the  eltate  in  fon  „.  Grew. 

queftion  with  that  of  the  other  eilate,  which  had  been  IatTa>  "4- 

limited   to   the   iffue-male,    his   or  their  heirs  jhare   and 

fbare  alike.     But  the  extent  of  the  provifo  to  the  iffue 

was  very  ftrong  againft  their  taking  in  fee.     And  mould 

it  be  urged,  that  the  implication  from  that  circumflance, 

might  poiTibly  have  been  fatisfied,  by  an  eflate  tail  male, 

in  the  iffue  male  as  purchafers,  inflead  of  an  eflate  in  fee ; 

the  anfwer  is,  that  would  have  been  either  rejecting  the 

words  their  heirs,  or  reducing  them  by  a  *  conflruclive  *P.'  255. 

qualification  into  heirs  male ;  which  would  at  once  have 

removed  the  only  objection,  afforded  by  the  circumftances 

of  the  cafe,    againfl  the  anceffor's  taking  an  ejl  ate -tail, 

and  have  left   no  argument  for  the  iffue  male  taking  by 

purchafe   at  all  \    inflead,   as  in .  IVright   and  Pearfon,   ofvidefupra, 

throwing   the  cafe    open  to  thofe  other  arguments,  in  fa-  P-  93- 

vour  of  the  heirs   &c.  taking   by  purchafe,    which  had 

prevailed  in  Bacfaaiv  and  Spencer. 

This  cafe  is  cited  2  Burr.   1103.   as  a  limitation  to 
J.  H.  for   life,   then  ro    the  heir-male  of  J.  H.   and  his 
heirs,  and  for  want  of  fuch  iffue  then  over ;  a_s  referred  And  vide 
to.  in  the   former  edition   of  this  effay ;  but.  the   report"0^.3,5?® 

r  j  Li-        1  n.    j     1  <-     1        &  Laililcp, 

cr  it,  imcc  made  public,  has  corrected  the  error  or  that  145. 
\\  reference. 

Here  I  cannot  help  noticing  a  cafe,  though   prior  in  Goodright 
time   to  feveral  already  noticed;  which  was  a  devife  to  v-  Wright; 
A.  and  his  iffue,  remainder  to  B.  and  his  iffue,  remain-  v;d"e  2  Vera* 
der  to   the  heirs   of  A. — A.  died  in    the   life-time  of  the  72.2.    Prec. 
teflator ;  and  it  was  adjudged  by  the  whole  court,  that  chan-'439^ 
the  heir  of  A.  took  nothing,  becaufe  the  word  heirs  was  Hod^ionW" 
a  word   of  limitation.     The   words    of  Lord   Chief  Juf-  Ambrofe, 
tics  Farh  r,  in  delivering  the  opinion  of  the  court  upon  wj^JJ9" 

White  in  the  } 
Lords,  1 732, .  1  Brown's  Rep.  Cane,  ai^iaaoie. 

this 


*P.255. 

(125) 

Vide  Plowd. 

341- 

And  vide 
Cafe  cited. 
3  Leon.  20. 
-in  Crammer'! 
Cafe.     And 
Wynn  v. 
Wynn. 
Vin.  -t).  8. 

P-  27.3- 

2.  Eq.  Ab. 

360. 

3  Brown's 

Ca.  Par.  361. 


(126) 


*P.  257. 
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this  cafe,  are  remarkable :  "  And  thus  (fays  he)  *  ha* 
,"  the  law  been  long  clearly  fettled  as  to  this  point, 
"  ever  fince  Brett  and  Ridgen's  cafe ;  but  on  this  occa- 
"  fion  I  have  been  the  larger  in  delivering  the  judg- 
"  merit  of  the  court,  becaufe  of  fome  late  endeavours  to 
"  invalidate  this  rule ;  which  by  the  way  may  make  it 
"  proper  to  obferve,  that  the  altering  fettled  rules  con- 
"  cerning  property,  is  the  moll  dangerous  way  of  re- 
"  moving  land  marks." 

It  is  natural  to  fuppofe,  that  the  reader's  curiofity 
mufl:  have  been  awakened  to  learn,  upon  what  princi- 
ples, it  was  poflible  to  get  rid  of  fo  flrong  a  fyilem  of 
authorities  as  the  foregoing.  He  might  be  led  to  the 
reflection,  that,  however  well  old  cafes  did  for  old  times, 
ilill  thofe  cafes  and  thofe  times  kept  equal  pace,  and 
both  grew  antiquated  together  ?  That  whilil  in  other 
fciences  every  age  produces  its  own  improvements,  it 
would  be  fmgular  to  treat  the  fcience  of  the  law,  as  the  j 
only  flationary  branch  of  human  knowledge.  He  might, 
perhaps,  recollect  the  laudable  ambition  inculcated  in  1 
the  lines, 

— ; — proavos  et  qua  non  fecimus  ipji 

Vix  ea  noftra  voco — 

*  Such  refleclicns  would  prepare  him  to  be  told,  that 
in  the  cafe  of  Perrin  and  Blake,  the  court  of  K.  B. 
held,  that  precedents  in  general  are  rather  apt  to  con- 
found ;  that  every  cafe  has  its  peculiar  circumftances, 
and  therefore  ought  to  fland  upon  its  own  bottom ; 
that  wherever  an  old  maxim,  the  policy  of  which  had 
ceafed,  could  juflly  be  departed  from,  it  ought  to  be 
done ;  and  that  the  remnants  of  antient  Jlriflnefs,  were 
things  to  be  difcountenanced. 

It  is  true,  that,  in  the  arguments  upon  the  cafe  of 
Perrin  and  Blake,  it  was  infilled  ;  that  feveral  of  the 
cafes,  which  I  have  before  obferved  to  have  been  cited 
m  fupport  of  the  determination  in  that  cafe,  were  in- 
ilances  of  the  words  heirs  of  the  body  having  been  taken 
as  words  of  purchafe  ;  and  that,  as  to  the  cafes  cited 
in  fupport  of  the  rule,  all  thofe  wherein  there  was  no 
limitation  to  truflees  to  fupport  contingent  remainders, 
were  not  flri&ly  applicable  to  the  queftion  in  that  cafe; 
that  the  intention  was  plain  to  make  the  heirs  of  the 

body 
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body  take  by  purchafe ;  the  cafes  adduced,  wherein 
they  had  been  admitted  to  take  as  purchafers,  proved 
there  was  nothing  contrary  to  law  in  fuch  intention,  and 
therefore  fuch  intention  ought  to  be  effectuated. 

*  But  upon  this  fort  of,  argument,  we  are  to  obferve,  *  P.  258. 
that  in  regard  to  the  cafes  wherein  the  words  heirs  of  the 
body  were   admitted  to  operate  as  words  of  purchafe, 
there  is  not  one  of  them  that  falls  within  the  literal  ex- 
tent  of   the  rule ;    which,    I  conceive,  fufficiently  ap- 
pears from  the  obfervations  I  have  made  in  my  examina- 
tion of  thofe  cafes.     Therefore  though  it  was-  not  illegal      (12,8) 
to  conftrue   the  words  heirs  of  the  body  to   be   words  of 
purchafe,  in  cafes  that  did  not  fall  within   the   rule  of 
legal  conftru&ion,  which   fays  they  mall   be  words  of 
limitation;  that  proves  nothing   in   regard  to  the  legality 
of  fuch  conftruclion,  in  another  cafe  which  wants  every 
one  of  the  circumftances,  that   took  thofe  cafes  out   of 
the  extent   of  that  rule.     And   as  to  the  cafes,    which 
want  the  limitation  to  the  truftees  to  fupport  contingent 
I  remainders,  not  being  applicable  to  the  queftion  in  the 
cafe  of  Perrin  and  Blake  ;  it  muft  be  allowed,  that  many 
at  leaft  of  thofe  cafes,  contain  ftrong  arguments  of  in- 
tention   (as    ftrong,    perhaps,     if   not    ftronger    than, 
(that  of  limiting  an  eftate  to   truftees   to  fupport  contin- 
] gent  remainders)  that  the  heirs  of  the  body  mould  take 
by  purchafe ;    and  therefore  uch  cafes  directly   apply  to 
prove,  that   in   thofe  cafes  to   which  the  rule   of  con- 
Ulru&ion  now  under  confideration  extends,  that  rule  is 
fufficiently   ftrong    to    controul    the  intention   when   not 
imore  decifively  declared,  than  by  a  *  limitation  to  truf-  *p  2c;o 
tees  to  fupport  contingent  remainders.     Befides,  with- 
|  out  recurring   to   any  other  cafes,  why  were   not   the 
authorities  of  the  cafes  of  Papillon  and  Voice,  Coulfon  and 
Coulfon,  Sayer  and  Mafterman,  and  Wright  v.  Pearfon,  m 
-every  one  of  which  there  was  a  limitation  to  truftees  to 
fupport  contingent   remainders ;    fufficient    to   rule   the 
cafe  of  Perrin  and  Blake?  Indeed  upon   examining  the 
matter,  the   limitation  in  thefe   cafes  to   truftees  tofup^ 
port   contingent  remainders,  ieems  to   fet   the  force  of  the       (129) 
.  two  arguments   upon   the  intention,  and   upon   the   tef- 
tator's   being   inops  concilli,  in  direcl   oppofition  to  each 
other.     For,  if  we  fuppofe  the  teftator  acquainted  with 
the  neceffity  or  ufe,  of  limiting  an  eftate  to  truftees  to 
fupport  contingent   remainders ;  it  fcarcely  feems  rea- 

fonable, 
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fonable,  to  fuppofe  him  unacquainted  with  the  legal  na- 
ture and  force,  of  a  limitation  to  the  heirs  of  the  body 
after  a  preceding  eftate  for  life  :  and  then  as  we  cannot 
fay  he  is  mops  conditio  there  exiils  no  pretence,  for  con- 
ftruing  his  words  otherwife  than  adcor'dhig  to  their  legal 
import  and  operation.  On  the  other  hand,  if  we  admit 
he  did  not  underfbtnd  the  ufe  or  intention,  of  the  limita- 
tion to  truftees  to  fupport  contingent,  remainders,  but 
only  ufed  it  becaufe  he  had  feen  it  ufed  in  fome  other 
will  or  fettlement ;  then  no  particular  intention  can  be  in- 
\  ferred  from  his  inferring  that  claufe. 

*T.  260.  *  But  admitting  that  thofe  who  argue  aq-ainfl  the  fH& 

obfervance  of  the  rule  I  have  been  fpeakihg  of,  mould 
chance  to  have  the  intention  of  the  teflator  on  their  fide  ; 
it  remains  for  them  to  confider,  whether  a  rule  of  law, 
^inviolably  obferved  for  more  than  three  hundred  years 
pafc,  can  ever  be  a  decent  facrifice,  to  the  prefumptivc 
connxucf  ion,  of  an  indetermined  or  illiterate  teftator'; 
intention. 
(1  "t))  ^°  ^on&  a3  certain  technical  expreffions  fhall  be  allowec 

their  fixed  legal  import  and  operation ;  it  will  be  in  am 
man's  power  to  fecure  the  limitation  of  his  property. iron 
litigation  and  arbitrary  conflrucf  ion  ;  by  applying  to  thofi 
'  whofe  bufinefs  it  is  to  be  acquainted  with  the  force  an< 
import  of  fuch  expreffions.  Where  any  ccnfiderabl' 
property  is  concerned,  a  man's  own  intereft  in  fecurin 
the  effect  of  his  intention  will  lead  him  to  fuch  a  ftep 
"Where  the  property  is  fo  inconfiderable,  as  not  to  b. 
thought  worth  the  trouble  or  expence  of  fuch  affiftance' 
the  difpofition  of  that  property,  and  of  courfe  the  tefta 
tor's  intention  with  refpecl  to  it,  is  lefs  material  and  mo 
mentous,  Some  cafes,  it  is  true,  may  happen,  wherei; 
fuch  application  may  accidentally  be  impracticable;  bu 
is  every  teflatorto  be  denied  this  power  of  effecluatin; 
his  intention,  becaufe  accident  may  put  it  out  of  thf 
*  P.  261.  reach  of  fome  few,  *  and  fome  others  may  want  induce 
ment  to  ufe  it  ? 

If  no  technical  expreffions  are  to  be  exempt  from  th 
operation  of  an  occafiona! difcretionary  conflruttion,  wher:' 
,  is  the   teftator  who   can  make  his  o-wn  will?  The  mo; 

carefufand  guarded  endeavours  which  a  man  fhall  exei 
for  that  end,  will  only  amount  to  leaving  fome  precarioi 
inilrucfions  behind  him  ;  the  force  and  effe<5t  of  whic 
mail  depend  on  the  difcretion  or  difpofition  of  thofe,  i!1 

whoj 
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ybom  the  power  of  conitenQaou  mall  be  repefed  for  the       (131) 
ime  being;   it  is  their  da  jernment  or  conit.  uchv.  talents* 
iuft  in  fad:  make  the  will,  of  every  teftator  whofe   pro- 
erty  ihall  be  worth  the  experiment. 

The  court  of  King's  Bench,  in  delivering  their  opinion 
pon  the  cafe  of  Ferris  v.  Blake,  fcemed  to  lay  a  c  vnft- 
erable  ftrefs  upon  arguments  of  convenience  and  policy. 
lut,  I  mult  confefs,  that  all  which  I  have  heard  u  ged 
pon  thofe  grounds,  fo  far  from  fupportmg  the  j  moment 
1  that  cafe,  appears  to  me  to  afford  very  folid  reasons 
jrainft  it.  It  was  faid  that  the  eftabliihed  diftin&ion  be- 
Veen  /<?£fl/ eftates  and  truji  limitations,  might  be  attended 
ith  inconveniencies,  from  the  difficulty  which  fometimes 
light  occur  in  determining  whether  a  *  limitation   gives  *P.  262,, 

trvjl   only,  or  legal  eftate.     But   this  is  a  difficulty  of 
iat  fort  which  rarely,  very  rarely,  has  ever  occurred  ; 
id  upon  the  long  eftablifhed  rules  of  conftruclion  very 
trely  can  occur.     It  is  impomble,  indeed,  to  fay  what 
iriety  of  new  queftions,  new  principles  of  conftruclion 
ay  introduce  ;  but  certain  it  is,  that  whilft   old  diflinc- 
ons  between  the  words  creating  mere  trufls  and  legal 
1  fates   mail  prevail ;  for  every  Jingle  queflion  that  can 
I  rife,  as  to  the  effeel  of  a  limitation  in  that  refpecl,  at 
aft  an  hundred  difputes  mint  arife  about  the  difcretionary 
jnftruclion  of  a   teftaior's  intent.     In  the  cafe  of  Bag'       (132I 
]<a-w  v.  S fencer  the  Maftir  of  the  Rolls  clearly  agreed  with  %  Atk.  146. 
-ord  Hardwicke,  as  to  its   being  a  truji-ejiate  ■'    though  57°>  577- 
ie  firil  denied  that  latitude  of  confirufition  to  a  truji  not    apra'  p"   4* 
cecutory,  which  the   other  admitted  upon  the  fcore  of 
s  being  a  truji  and  not  a  legal  eftate.       »       ^ 

It  was  alfo  obferved  in  the  arguments  in  the  cafe  of 
'errin  y  Blake,  that  in  a  commercial  country,  every  clog 
Httrid  be  removed  which  tends  to  obftrucf  the  circulation 
f  .property  :  But,  how  the  decifion  in  queftion  could  be 
ipported  on  fuch  a  ground,  I  am  at  a  lofs  to  apprehend. 

*  The  conftruclion  adopted   by   the  court  of  King's  *  Pa  263, 
lench,  in  the  cafe  of  Perrin  v.  Blake,  fo  far  from  unlocking 
roperty,  really  ties  it  up  for  a  longer  period,  and  impofes 

more  fir  1 61  dog  upon  it,  than  the  limitations  commonly  ., 
fed  in  marriage-fettlements ;  where  the  lands  are  ilriclly 
ettled  upon  the  hufband  for  life,  remainder  to  truftees  to 
upport  contingent  remainders,  remainder  to  the  wife  for 
life,  remainder  to  the  firft  and  other  Ions  fucceflively  in 
ail.— tor  in  fuch  fettlement,  the  fi,rft  foa  that  attains  the 
Vol.  I.  h  age 
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age   of  twenty-one    years,  may,  with  the   confent   z\ 
concurrence   of  his  father,  by  fuffering  a  recovery,  u 
fetter  the  eftate,  and   make  a  new  fettlement  upon 
d'i-i)        marriage,  or   other   defireable   occafion.     But  it  is  qu 
otherwife  in  regard  to  a  limitation  to  the  father  for  li 
remainder   to   truftees  to  fupport  contingent  remainde 
remainder  to  the  heirs   of  the  body  of  the  father,  if 
conflrue  the  fubfequent  words  heirs  of  the  body,  as  wo 
of  pur chafe,  giving  a  contingent  remainder  to  the  heir 
* .     the  body  ;   lor  then  as  nemo  efl  hares  viventis,  it  is  impo 
b!e  to  fay  who' will  be  heir  of  the  father's  body  till  his 
ceafe  ;  and   consequently   it  will  be  out  of  the  power 
the  father  and  eldeft,  or  any  other  child,  to  make,  i 
fecure  and  effectual  difpofition  or  fettlement  of  the  efts 
either  upon  marriage  or  any  other  the  mofl  important 
°>'  P.  264.     --advantageous  occafion..    The  inheritance   muft.  rem 
fu.fpended  during  the  father's  life  ;  and  though  he  fho 
have  half  a   fcore   children,  yet  mould  he  live  to  an 
,  age,  and  furvive  them,  the  eifate  cannot  veil  in  an) 

them  ;  but  may,  perhaps,  become  the  property  of  fc 
remote  remainder-man,  whofe  name  probably  was  infer 
in  the  will,  only  to  wind  up  the  general  round  of  lim 
tions. 

Such  a  mode  of  conftruing  wills,  if  once  fully  e 
bliilied,  would  open  an  almof)  unlimited  power  to 
nidge,  of  difpofmg  of  the  property  of  teftators,  and 
.  i*a)  reeling  the  circulation  of  it  to  his  own  mind;  and  thai 
ta^e  it,  is  the  only  fenfe  in  which  it  could  fairly  be  i 
to  r<  move  any  clog  upon  the  circulation  of  property. 

[f  rule3    and  maxims    of  law  were  to  ebb  and  f 

with   -.he   trfhr   of  the  judge,  or  to   affume   that    ma 

which  in   his  fancy  be(r  becomes  the  times  ;  if  the  dc 

fions  of  one  cafe  were  not  to  be  ruled  by  or  depenc 

all   upon,  fonder  determinations  in  other  cafes  of  a   1 

mature;   I   fhoujd  be   glad  to  know,  what  perfon  wo 

.-■  venture   to  purchafe  an    eilate,  without  fii'ft  having 

•  judgment  of  a   court  of  juilice,.  refpecling  the  ident 

tifttg    undvr   which  he  means  to   purchafe?   No  relia 

4H»    -   P.  265?     could  be  had  upon  precedent:.  ;  termor  ^ refblutions uj 

titles   of  the  fame  kind  could  a/lord  him  no  affuran© 

aJL     Nay  even  a  decifion  of  a  court  of  juilice  upon 

very  identical "titlg,  would  be  nothing  more  than  a  pre 

nous  temporary  fecurity ;  the  principles  upon  which 

was  founded  j  Slight,  in  the  courfe  of  a  .few  years  beco 

antiqual: 
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ktiquated ;  the  fame  title  might  be  again  drawn  into  dif- 
ute  ;  the  tafte  and  fafhion  of  the  times  might  be  im- 
oved  ;  and  on  that  ground  a  future  judge  might  hold 
mfelf  at  liberty  (if  not  confider  it  his  duty)  to  pay  as 
tie  regard  to  the  maxims  and  decifions  of  his  predecef- 
r,  as  that  predeceflbr  did  to  the  maxims  and  decifions  of  (135) 
ofe  who  went  before  him.  Thus,  fo  far  from  opening 
door  to  the  circulation  of  property,  the  prevalence  of 
ch  a  doctrine  mufl  prove  the  mofl  effectual  obstacle  to 

for  men  will  be  very  cautious  how  they  venture  upon 
e  purchafe  of  property,  the  enjoyment  of  which  mufl 
pend  wholly  upon  fuch  fluctuating  temporary  rules  of 
•nflruction. 

Another  plaufible  ground  advanced  in  fupport  of  the 
dgment  of  the  court  of  King's-Bench  in  the  cafe  of 
rrin  v.  Blake,  flill  remains  to  be  examined.  It  was 
ere  laid  down  as  a  principle,  that  the  intention  of  the 
later  mould  be  the  fole  rule  of  conftruclion,  in  all 
fes  ofdevifes ;  and  thatfuch  *  intention'when  explained,  *  p.  266. 
Duld  control  the  legal  import  of  any  term  of  art.  That 
Drinciple  of  this  nature,  under  certain  limits  and  reflric- 
•ns,  does  and  ought  to  prevail,  I  believe  no  one  con- 
rfant  in  our  laws  will  attempt  to  deny ;  but  that  fuch  a 
inciple  has  never  yet  been  admitted,  in  the  latitude 
ere  laid  down,  feems  to  be  proved  beyond  controverfy, 

all  the  feveral  cafes  I  have  before  cited.     And  that  no  Y'de  aIfo> 
ah  unlimited   principle   ought  ever  to  prevail,  may,  I  *  ^  *  57^' 
ink,  be   clearly  demonflrated  from  the  infinite  uncer- 
nty,  -inconvenience,  and  vexation,  which  it  mull  ne- 
ffarily  produce. 

Certain  eflablifhed  maxims,  as  to  the  legal  import  and 
eft  of  technical  expreflions ;  will  render  the  decifion 

titles'  to  property  as  little  dependent  as  the  nature  of  (I3°) 
ings  will  admit,  upon  the  occasional  opinion,  humour, 
genuity  or  caprice  of  the  judge ;  and  are  therefore  the 
oft  proper  and  fure  grounds  for  titles  to  reft  and  depend 
>on.  Titles  fo  founded  may  ^e  eafily  and  clearly  afcer- 
ined  ;  and  under  them  a  permanent  peaceful  enjoyment 
ay  be  expected. 

Conflructron  depending  on,  and  guided  by  certain 
led  known  rules,  will  not  be  liable  to  thofe  various 
mporary  influences,  which  mufl  neceffarily  have  a  fhare 

*  directing  the  difcretionary  decifion  of  any  court  upon  %  p  267.1 
irth :  no  inducements  can  arife,  no  room  can  be  left  to 
JL  a  difpute 
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difpute  or  litigate  titles  built  on  fuch  a  ftable  foundation. 
Whereas,  on  the  other  hand,  the  implied  intention  of  a 
teftator  is  at  beft  uncertain  ;  frequently  very  doubtful ; 
favour,  affection,  caprice,  nay  different  habits  of  think- 
ing, and  modes  of  expreflion  in  different  men,  will  oc-i 
caficn  different  conftructions  of  the  fame  will.  Ver 
often,  I'll  venture  to  fay,  a  teftator  himfelf  would  be  a 
a  lofs  to  fix  or  expound  his  own  intention,  when  the  real 
fon,  humanity,  or  ingenuity  of  a  judge,  might  conceiv) 
it  clear  as  day-light.  Whoever  has  been  converfant  U 
'  fettling  the  wills  of  teftators,  mud  often  have  experience | 
the  truth  of  this  po  fit  ion  ;  and  if  a  teftator  himfelf  is  ;  • 

;*37')        a  lofs  to  afcertain  or  expound  his  own  intention,  we  $| 
certainly  not  to  wonder,  that  other  men  fhculd   diffj 
widely   in  their  conftructions  of  it.     What  reliance  en 
be  had  on  a  title  raifed  on  fo  precarious  a  ground  ?  Wb 
-fecurity  of  enjoyment  can  be  expected  under  it  ?  Settii 
snde  all  thofe  grounds  for  differences  in  the  conftructi 
of  the  fame  will,  which  may  arife  from  different  degrd 
of  underftanding,  upprehenfion,  or  difeernment  in  diffi 
eat  men  ;  it  is  certain,  that  different  ambitions,  intere;  | 
party  principles  and  private  connections,  will  ever  k 

\  268,  men  to  differ  and  difpute  *■  about  the  conftructicn  o^  i 
will,  as  well  as  about  any  other  act.  in  which  thofe  n  | 
tive.s  are  concerned. 

It  h  evident,  therefore,  no  fort  of  reliance,  can  bed  I 
upon  titles  depending  on  discretionary  constriJ 
tion,  until  they  have  received  the  fanction  of  a  cof 
©f  juftice.  A  fuit  commenced  in  one  court,  in  ce 
which  depend  upon  fuch  construction,  generally  produ  j 
in  appeal  to  a  fu  peri  or  court ;  thus  are  vexatious  fi 
continually  encouraged  and  multiplied;  innocent  pec i 
perpetually  harroffed ;  and  eftates  fpent  ten  times  ov 
in  endeavouring  to  afcertain  the  titles  to  them. 

* '  3*  •'  Is  there  any  thing  impolitic,  any  thing  harfh  in  decidi  J 

that  the   intention   of  the  teftator  fhould  never  be  fo 
indulged,^  as.  to  control  all  eftablifhed  rules  of  ccnftr 
ticn  ?  —  Whenever  the   eohftr taction,  upon  the  appam 
intent  of  the  teftator,  is  not  contrary  to  the  conftructi 
•upon  certain  eftablifhed  legal  maxims,  reflecting  the 
port  of  terms  made  ufe  of  by  him,  fo  far  let  the  appam 
intent  be  the  guide  in  the  conftruction,  but  not  one 
further.     And  wherever  the  terras  of  art  made  ufe  I 
do  not  fall  within  the  allowed  extent  of  any  eftablif* 
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gpl  maxim  refpecting  their  import '  and  *  operation,  *  P.  zGg, 
ere  let  the  intent  be  the  file  guide  of  conftruction ;  be- 
ufe  there,  a  more  certain  or  better  rule  of  conftruction 
not  facrificed  to  it.     Thefe  are  diflinctions  which  have 
lig  fince  prevailed  in  our  courts  of  juflice  ;  and  which 
I  pear  to  be  founded  in  good  reafon,  and  permanent  vfeful 
[fVy.— — Surely  it  is  better  that  the  intentions  of  twenty 
lators,  every  week,  mould   fail  of  effect: ;  than  thofe 
es  fhould  be  departed  from,  upon  which  the  general       (r39) 
m'ity  of  titles   and  quiet  enjoyment  of  property    fo 
ntially  depend. 

Where,  in  the  name  of  wonder,  can  be  the  convenience, 
ere  the  policy,  of  directing  our  attention  and  folicitude, 
bbftantiate  the  conjeflural  intentions  of  the  dead,  at 
expence  of  fo  much  perplexity,  ftrife,  litigation,  and 
refs  to  the  living  ?  How  much  more  rational  and  bet- 
calculated  for  the  great  ends  of  fociety,  is  the  doctrine 
>mmended  by  Lord  Mansfield  in  the  cafe  of  Doe  and  SuPra>  P-  ,07« 
'ting,  where  his  Lordfhip's  words,  as  reported  in  r  Bur- 
1 1 06.  merit  our  moil:  ferious  attention,  no  lefs  for 
juftnefs  of  the  obfervation,  than  for  the  real  import- 
and  utility  of  the  advice  they  contain.  "  It  is  to 
*  lamented  (faid  his  Lordfhip)  that  queftions  of 
his  kind  have  occafioned  fo  much  litigation  and 
iXPENCE.  The  best  *  way  to  settle  them  is  to  *  P.  270, 
educe  the   matter,    if  poflible,    to   fome    certain 

IULES." 

ndeed,  we  have  the  happinefs  to  find,  that  the  doc* 
e  thus  recommended  by  Lord  Mansfield,  has  not  failed 
commanding  the  refpect  due  as  well  to  its  own  merit, 
0  the  abilities  of  the  learned  Judge  from  whom  it  pro- 
ied.  It  is  with  pleafure,  I  recollect:  fome  recent  de  - 
)ns,  which  I  could  wifh  to  cite,  nay  dwell  upon,  as 
inces  of  attention  to  ejlablifijed  rules  ;  but  the  nature 
my  profeffed  defign  in  thefe  fheets,  confines  my 
ce  to  cafes  immediately  relative  to  the  fubject  I  am 
ting  of. 

Ahus  in  the  cafe  where  a  teftator  having  two  fons  and  Hayes  "•• 
•other  iV.  who  had  alfo  two  fons,  deviled  to  his  eldeft  l°^k. 
for  life,  and  after  his  deceafe,  to  his  (the  fon's)  eldeffc  Rep,  69B, 
that  Ihould '  then  be  living,  and  if  he  died  without 
fon  or  fons  to  enjoy  it,  during  their  lives  (of  which 
e  fhould  be  tenants  but  whilft  they  lived  to  enjoy   it) 
:  then   it  fhould  come  to  his  (that  fon's)  brother  W". 

'"during 
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during;  his  life,  and  to  any  of  his  heirs  male  during  the 
lives,  and  no  longer  ;  and  if  they  died  without  iffue  ma 
then  to  the  heirs-males  of  the  teftator's  brother  jV's  for 
and  to  any  of  their  heirs-males  during  their  lives,  of  whi. 
_  P.  2)1.  *  none  of  them  were  tenants  any  longer,  nor  fhould  it  be 
any  of  their  powers,  to  fell  difpofe  or  make  away  any  part 
the  whole  of  it ;  and  in  cafe  they  all  died  without  ifli 
then  to  the  teflator's  next  of  kin — And  by  a  fchedu 
publifhed  at  the  fame  time,  with  the  fame  folemniti 
and  referred  to  in,  and  by  the  fpecial  verdict  found  to 
part  of,  the  will,  purporting  to  be  an  account  how  t 
teftator  difpofed  of  his  eflates,  after  noticing  the  limi 
tions  to  his  fons  and  their  fons,  he  faid,  "  and  for  w 
&c  to  his  brother  JV's  fons,  and  for  want  of  any  f 
then  over." 

The  teflator's  two  fons  died  without  iffue  male ; 
of  the  brother  JV's  fons  furvived  them,  and  taking  pof 
fion  on  the  deceafe  of  the  furvivor  of  them,  he  af 
wards  fuffered  a  recovery.  And  upon  a  queflion  whet 
he  took  an  eflate  for  life  or  in  tail,  the  court  of  Ki. 
Bench  in  Ireland  were  of  opinion,  that  he  took  onl) 
eflate  for  life. 

But  the  judgment  in  Ireland  was  reverfed  by  the  O 
pft  King's  Bench  here  ;  and  Lord  Mamfie'dcn  delive 
the  opinion  of  the  court,  flated  the  only  doubt  to 
whether  by  the  words  of  the  will,  the  nephew  of 
teflator  took  any  eflate  by  implication  ;  that  this  d( 
was  removed  by  the  fchedule  which  exprefsly  gavt 
*P.  272.       eflate  to  the  fons 'of  the  *  teflator's  brother   N.  there 

the  nephew  took  an  eflate  for  life,  by   implication, 

Vide  of  this      explained  ;  which  being  conjoined  with  the  eflate  expre 

car",  iupra        given  to  his  heirs-males,  would  by  the  known  rule  of' 

p.  64.  give   him   an  eflate  in  tail  male.     That  the  reflri& 

1  afterwards    impofed    by    the    teftator,  were   inconfil 

with  the   eflate   fo   given,  and  therefore  void  ;  and 

the  nephew  having  fuffered  a  recovery,  had  legally  ba 

the  eflate  tail. 

Here  we  obferve,  that  the  teflator's  exprefs  reflric' 

of  the  power  of  alienation,  even  aided  by  the  wore 

limitation,  fuperadded  to  heirs-males  of  his  brother's 

&c.  was  not  allowed  to  repel  the  operation  of  the  n 

And  a  fubfequent  cafe  has  fully  eflablifhed  the  dc£f 

Hodgfon  and      in  Coul/on  and  Coulfon  ;  it   was  a   cafe   where   S.    am 

Uxor-".  Am"     certain  lands  to  truflccs  and  their  heirs,  to  the.;//?  of 

Doug].  Rep. 
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lifter  E.  and  her  afTigns,  for  and  during  the  term  of  her  na- 
tural life ;  and  after  the  determination  of  that  eflate,  to 
the  ufe  of  the  f aid  tntjlees  and  their  heirs,  during  the  life  of 
the  /aid  E.  upon  trufl,  to  fupport  and  preferve  the  contin- 
gent ufes  and  eflates,  therein  after  limited,  from  being 
defeated  or  deflroyed ;  and  for  that  purpofe  to  make  en- 
tries, and  bring  actions  as  the  cafe  mould  require,  but 
tieverthelefs  to  permit  and  fufFer  the  faid  E.  and  her 
afligns,  during  *  her  life,  to  receive  and  take  the  rents,  *  2  > 
iflues,  and  profits  thereof,  to  her  and  their  own  ufe  and 
benefit :  and  from  and  after  her  deceafe,  then  to  the  ufe 
and  behoof  of  the  heirs  of  the  body  of  the  faid  E.  lawfully 
ifliiing ;  and  for  want  of  fitch  iflue,  then  to  the  ufe  and 
behoof  of  her  filler  C.  aftd  her  affigns,  for  and  during  the 
Urm  of  her  natural  life  \  and  from  and  after  the  determi- 
nation of  that  eflate,,  to  the  ufe  of  the  faid  irv flees  and  their 
heirs  during  the  life  of  the  faid  C.  upon  trufl  to  fupport 
■md'  preferve  the  contingent  ufes  and  eftates  thereinafter 
imited,  from  being  defeated  or  deflroyed  ;  and  for  that 
Durpofe  to  make  entries  and  bring  actions  as  the  cafe 
ihould  require,  but  neverthelefs  to  permit  and  fuffer  the 
faid  C.  and  her  afligns,  during  her  life,,  to  receive  and 
;ake  the  rents,  iflues,  and  profits  to  and  for  her  and  their 
own  ufe  and  benefit :  And  from  and  after  her  deceafe, 
:hen  to  the  ufe  and  behoof  of  the  heirs  of  the  body  of  the  faid. 
C.  lawfully  iflliing  ;  and  for  want  of  fuch  iflue,  then  to- 
:he  ufe  and  behoof  of  the  teflator's  own  right  heirs  for 
;ver.  E.  died  in  the  teflatorY  life-time,  leaving  iflue  one 
daughter  B.  who  furvived  the  teftatrix.  C.  the  other 
filler,  after  the  teflator's  death,  fuffered  a  recovery  of 
:he  faid  eflates,  and  afterwards  marrying,  her  hufband 
and  me  contracted  for  the  fale  of  the  faid  eflates  to  A. 
who  declining  to  complete  his  purchafe,  on  account  of  a 

queftion,  whether  C.  took  any  greater  eflate  than  for  *  p.  374, 
her  life,  under  her  fifler  5"s  will,  the  vendors  filed  a  bill 
in  Chancery  againfl  him,  for  a  fpecific  performance  of  December 
he  contracT:.     Upon  the  hearing  of  the  caufe,  the  Chan-  *779° 
cellor  ordered  a  cafe  to  be  flated  for  the  opinion  of  the 
|udges  of  Bl  R. 

Firft,  Whether  B.  the  daughter  of  E.  took  any,  and 
w&at  eilate  under  the  will  of  S.  ? 

Secondly,  What  eflate  C.  took  under  the  faid  will  ? 

The  cafe  being  argued  before  the  fudges  of  B.  R.  they  Jf'/f' 

]•»•'••  -V  •>       &  J    Dougl.  Rep. 

i  their  opinion,  that  if  E.  would  have  taken  an  330j 

eflate 
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eftate  tail  in  cafe  fhe  had  furvived  the  teftatrix,  they 
thought  by  her  dying  before  the  teftatrix,  it  was  a  lapfed 
devife,  and  B.  the  daughter  of  E.  could  take  nothing. 

As  to  the  que/Hon  whether  E.  would  have  taken 
eftate  tail,  whatever  their  opinions  might  have  been  if 
the  cafe  were  new,  they  thought,  as  the  cafe  of  Coufott 
and  Coufon  was  literally  the   fame,  the    precife  queftioa 
ought  not  to   be  again  litigated  ;    and   by  that  authority 
they  were  bound  to  fay,  in  the  words  of  the  certi6cate 
in  that  cafe,  that  as  it  appeared  by  the,  ftate  of  the  cafe, 
that  there  was,  after  the  determination   of  the  eftate  fc* 
*"  life  to  E.  a  devife  to  truflees  and  their  heirs  for  and  dung- 
ing the  life  of  E.  they  were  of  opinion   that  E.  if  me  had 
furvived  the  teftatrix,  would  have  taken  an  eftate  for  life  | 
in  the  premifes.devifed  to  her,  not  merged  by  the  devife  i 
to  the  heirs  cf  her  body  ;  but    by   that  devife  an  eflate-tai, 
in  remainder  would  have  veiled  in  the  laid  E.  ;.    confe-l 
quently  B.  the  daughter  of  E.  took  an  eftate  under  the 
will  of  iS". ;  but  C.  took  an  eftate  for  life  in  all  the  devife< 
premifes  not  merged  by  the   devife  to  the  heirs  of  her  body 
but  by  that   devife  an  eflate-tai!  in  re?nainder  vejted  in  th< 
faid  C.     And  upon  the  cafe  coming  ©n  again  before  th 
Chancellor,  his  Lordfhip  decreed  that  the  contract  moul! 
be  fpecifically  performed  and  earned  into  execution. ; 

And  upon  an  appeal' from  the  above-mentioned  del 
cree  to  the  Houfe  of  Lords, '•  the  following  queftions  be 
ing  pti't  to  the  judges  :i  Firft  whether  B:  the  daughter  c 
E.  took  any  and  what  ^eftate  under  the  will  of  S?  St 
condly,  what  eftate  C.  took"  under  the  faid  will  ?  Th 
lord  chief  baron  delivered  the  unanimous  opinion  of  th 
judges  prefent,  upon  the  firft  queftion,  that  B.  took  n 
eftate  under  the  will  of  S. ";  ■  And  upon  the  fecond  quel 
tion,  that  C.  took  an  eftate  for  life  in  all  the  devife dprt 
mifes  not  merged' by  the  'devife  to'  the  heirs  of  her  body  ;  bi 
h j  that  devife  *  an  fl  ate- tail  in  remainder  vejied  in  the  fai 
C     Whereupon  the  decree  was  affirmed.   ,'■■        ••     : 

And  in  a  cafe,'  where  the  teftator  devifed   to    his'v 


for  life,  remainder  to  truftees  to  preferve'  contingent  n 
mainders,  and,  immediately  after  the  deceafe-of  his  -vvif 
he  gave  the  fame  to  his.  daughter  for  her  life,  remainC' 
to  the  fame  trujlees -to  preferve  contingent  remainders  du  I 
ing  the  life'  of, his  daughter,  remainder  to  the  heirs 
her  body  lawfully  begotten,  remainder  to  teftator's  gran 


fbn  his  heirs. and  affigns. 


and  proceeded,    lf  If 


being  Til 
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*'  will  and  meaning;,  that  after  the  deceafe  of  my  wife, 
"  my  faid  daughter  fhall  have  only  an  eftate  for  life  in 
*(  the  premises.  And  that  after  her  deceafe,  it  may  go 
"  to  the  heirs  of  her  body  ;  and  in  default  of  fuch  heirs, 
"  mould  veft  in  my  grandfon  and  his  heirs ;  and  that 
<!  my  faid  daughter  mail  not  have  any  power  to  defeat 
"  my  intent :"  And  he  gave  poxvers  to  his  truflees  to  do 
all  neceffary  aSls  to  effeftuate  his  intention. 

After  the  deceafe  of  the  wife,  a  bill  being  -filed  by  the 
grandfon,  to    have  a  conveyance  made  by    the  truflees, 
in  which  the  daughter  mould  be  only  tenant  far  life,  with 
limitation  to  her  fons  and  afterwards  to  her   daughters  in 
ilrift  fettlement ;  a  demurrer   to  this  bill,  on  the  ground 
of  the  daughters  being  feifed  of  a  vefied  ejlate  tail,  was 
allowed.     Lord  *  Loughborough,  inflating  the  opinion  of  *  P.  277. 
the  court,  faid,  the  cafe  depended  on  two  points ;  firft  it 
was  contended  for  the  defendants,  that  the  devifes  were 
of  legal  ejlates,  confequently  that  the  truflees  had  no  ef- 
tate to  convey.     That  if  that  proportion  were  true,  the 
confequence  was  clear,  that  the    demurrer  mud  be  al- 
lowed.    Secondly,  That  fuppofing them  equitable  ejlates, 
the  daughter  was   intitled  to  a  vejled  ejlate  tail,  confe- 
quently a  conveyance  would  be  nugatory ;  that  the  fe- 
cond  queftion  involved  the  confideration  of  feveral  impor- 
tant cafes  as  Bag  flaw  and  Spencer  and  Garth  v.  Baldwin. 
That  it  was  unneceflary  to  enter  into  that  queftion,  if  the 
former  was  clear.     And  the  court  were  all  agreed   that 
the  eftates  were  legal — that  the  firft  to  the  wife  was  a 
clear  legal  eftate,  that  to  the  daughter  was  alfo  a  clear 
legal  eftate.     That  after  the  widow's  untiecejfarily,  and  af- 
ter the  daughter's  neceffarily,  as  the  parties  thought,  were 
introduced   truflees   to    preferve  contingent  remainders, 
who  took  clear  legal  eftates  pur  autre  vie — that  the  fubfe- 
quent  words  went  to  reftrain  the  eftate  of  the  daughter1  % 
how  far  they  would  operate,  was  a  proper  queftion  for 
mother  jurifch&ion — that  they  were  not  ftronger  than  the 
v.-ords  that  had  been  ufed   in   other  cafes ;  as  in  Robin/on  And  vide  a 
v.  Robinjhi,  3  Atk.    736;  the  giving  an  eftate,  -without  «OT' "i*    * 
impeachment  of  ivajle,   or   the   interpofing   truflees  to  pre-  Brown  Pari. 
ferve  contingent  remainders  ;  that  as  to  what  was  contend-  Caf.  478, 
ed,-  *  of  the  power  given  to  the  truflees  requiring  a  fee  in      *  •  ^7^* 
item  to  enable  them   to  effect  *it,  it  would  be  going  too 
tar,  to  enlarge  their  eftates.by  thefe  words ;  it  would  be 
to  render  other  words   in  the  will  ufelefs ;  the  eftates  to 
»  thena 


CONTINGENT*      REMAINDERS 


An-i  vid.  6 
Brown  Caf. 
Pari.  217. 


*  P.  2  79. 


(HO). 

Burley's  cafe. 
j  Vent.  230. 


Welkins  v. 
Whiting. 
1  Built  219. 
1  'Roll.  Abr. 


Supra,  114. 


Richards  -g. 
Lady  Berga- 
venny. 
a  Vern.  324. 


*  P,  280. 


them  for  the  lives  of  the  wife  and  daughter,  mud  be 
jlruck  out ;  they  could  not  have  a  legal  fee  and  eftates  pur 
autre  vie  at  once,  in  the  fame  lands.  The  meaning  only 
was,  that  they  mould  have  the  powers  incident  to  their 
character  of  trujlees  to  preferve  contingent  remainders. 
>  Lord  Loughborough 's  reference  in  the  above  cafe  to  Ro~ 
bitifon  v.  Robinfon,  and  the  cafes  giving  an  eftate  without 
impeachment  of  ivajle,  and  interpofing  truftees  to  preferve 
contingent  remainders  was  very  well  directed  ;  foT  they  all 
clearly  import  or  confirm  the  intention,  that  the  firft  de- 
vifee  {hall  take  only  an  eftate  for  life.  Indeed  the  rejlrifled 
limitation  to  fuch  devifee  for  life,  exprefsly  fay6  as  much  ; 
and  the  nature  of  every  tefiamentary  difpofition,  intrinfi- 
cally  and  neceffarily  implies  all  that  can  be  expreffed  in 
any  annexed  declaration,  that  the  devifee  fhall  not  have  any 
potver  to  defeat  the  teflator  s  intent. 

I  fhall  now  proceed  to  remark,  that  although  words  of 
limitation  grafted  on  the  words  heir-male,  or  heir  of  the 
body  in  the  *  fmgular  number,  may  convert  them  into 
words  of  purchase,  as  in  Archer's  cafe,  and  in  the  cafe  of 
Cheek  or  Clerk  and  Day',  before  cited ;  yet  thofe  words, 
though  in  the  fmgular  number,  if  not  attended  with  words 
of  limitation  upon  them,  are  not  words  ofpurchafe.  For 
this,  we  may  recur  to  Burlefs  cafe  which  as  cited  by 
Hale  C.  J.  1  Ventr.  230,  was  a  devife  to  A.  for  life,  re- 
mainder to  the  next  heir-male_,  and  for  default  of  fuch  heir- 
male  then  to  remain ;  and  it  was  adjudged  an  eftate-tail 
in  //. 

So  where  there  was  a  devife  to  R.  one  of  the  teflator's 
fons  for  ever,  and  after  his  death  to  the  heir-male  of  his 
body  for  ever,  and.  for  default  of  fuch  heir-male  to  tefta- 
tor's  other  fon  ;  it  was  held  that  R.  took  an  eftate-tail. 
And  in  the  cafe  of  Paufey  v.  Loivdall  above  cited,  the 
heir  took  by  defcent,  though  the  limitation  was  to  the 
heir  in  the  fmgular  number. 

And  here  we  may  notice  the  opinion  to  the  fame  ef- 
fect, in  the  cafe  of  Gold  v.  Goddard,  2  Jo.  1 1 1.  though 
it  involves  other  points  irrelative  to  the  prefent  purpofe. 
And  where  an  e/late  was  devifed  to  B.  and  fuch  heir  of  her 
body  as  fhoulu  be  living  at  her  death,  and  in  default  of 
fuch,  the  remainder  over.  The  court  held,  that  the  li- 
mitation gave  B.  ai'i  efate-tai!-,  that  a  devife  to  one* for 
life  remainder  to  the  heir  of  his  body,  though  in  the  fmgu- 
lar number,  is  an  eih:,;  >t  i! ; .  but  if  rhe  limitation  were  as 

in 
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in  Archerh  cafe,  to  A.  for  life,  remainder  to  the  heir  of 
his  body  in  the  fmgular  number,  and  to  the  heirs  of  the  body 
offuch  heir,  there  A.  would  be  only  tenant  for  life. 

So  in  White  v.  Collins  above  cited,  it  was  held,  that  the  Supra,  p.  105. 
limitation  being    to  the  heir-male  &c.  in   the   Angular  £i>d  victe  Com. 
number,  would  not  alone  have  prevented  the  conftru&ion 
of  an  eftate  tail. 

And  where  there  was  a  devife  to  M.  and  his  wife  for  Millet  v. 
their  lives,  remainder  to  the  next  heir-male  of  their  two  teau-rarVe', 

111         1       •/-    •  -i        r         1  1       -r  Robinlon  s 

bodies ;  it  was  held  a  devife  in  tail ;  for  that  a  deviie  to  Gavelkind  96. 
the  heir-male  was  a  devife  in  tail,  unlefs  there  are  words 
of  limitation   fuperadded,    fo  as  to  bring  it  within  the 
reafen  of  Archer's  cafe,  and  that  the  words  firjl,  next, 
or  eldefi  make  no  difference. 

And  in  another  cafe  of  a  devife  to  teftator's  elded  ion  Trollop  <v. 
for  life,  remainder  to  his  firfl  fon  for   life,  remainder  to  ^f°lloP' 
the  right  heirs  male  of  his  body;    remainder  to  other  Ambl.453. 
fons  of  W.  and  the  heirs  male  of  their  bodies ;  remainder 
to  the  teftator's  fon  T.  for  life,  and  after  to  xht  firjl  heir- 
male  of  his  body,  remainder  over:  *  the  court  of  C.  B.  *  p.  281. 
held  that  the  words  heir-male  were  to  be  underftood  col- 
lectively, and  gave  an  eftate-tail  to  T.  it  being  dtftinguifh- 
ed  from  Archer's  cafe,  by  no  limitation  being  fuperadded 
to  the  words  firjl  heir-male  ;  and  the  word  firjl  Signifying 
firjl  in  order  of  fucceffion  from  time  to  time.     And  the 
court  of  King's-Bench  affirmed  the  judgment  of  C.  B. 

Lord  Chief  Juflice  Eyres  in  delivering  the  opinion  of 
the  court  on  the  lafl  cited  cafe,  refers  to  Lord  Coke's  ob- 
fervation,   1    Injl.  22.  that    of  all  the  eflates  tail  moft 
coarcted  and  reflrained  that   he  found  in  our  books,  was 
the  eftate  tail,  39  Ajf.  20,  where  lands  were  givento  a 
man  and  his  wife,  and  to  one  heir  of  their  bodies  lawfully 
begotten  and  to    one  heir  of  that  heir  only.     And  this  the 
Chief  Juflice  notices,  as  a  contradiction  to  the  opinion 
Lord  Coke  had  before  delivered,   1  Injl.  8.  b.  "  That  if  a  VideHwg. 
man  give  lands  to  one  and  his  heir  in  the  lingular  mini-  c0.4Lit.  8.  b; 
ber,  he  hath  but  an  eftate  for  life,"  and  he  remarks,  that 
the  reafon  given  by  Lord  Coke,  that  the  heir  fhould  take 
'  nothing  becaufe  he  was  but  one,  can  never  hold  ;  when  it 
is  cenfidered,  that  there  can  be  but  one  heir  at  one  time  ; 
for  heirs  are  to   take    one  after  another  in  a  courfe  of 
defcent ;  and  there   can  be  but  one    heir  at  once  ;  and 
that  there  was  alfo  a  considerable  *  authority,  Reg.  Jud.  *  P.  282. 
6'  to  that  purpofe  ;  where  there  was  a  fa.  fa.  brought  vide  Co.  Lie- 
by  M'  **' 
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fcy  an  ijjjue  male  to  execute  a  fine  of  lands,  granted  to  his 
father  and  haredi  mafculo  de  cor  pore  fuo  procreato..  And 
that  there  was  no  refolution  in  any  book  or  court  to  thfe 
contrary,  except  in  Shelley' 's  cafe  i  Co.  Rep.  104,  which 
was  only  arguendo. 

That  the  devife  of  the  exprefs  eflate  for  life,  with  re-i 
mainder  to  the  next  heir-male,  in  the  fmgular  number,* 
was  faid  in  the  report  of  Archer's  cafe,  to  be  the  reafon 
why  the  court  adjudged  it  an  eftate  for  life ;  but  that 
in  no  cafe  fince  that  tirae,  had  it  been  conjidered  or  under' 
Jlood  as  a  refolution  on  that  fingle  ground  ;  but  the  fubfe- 
quent  limitation  to  the  heirs-male  offuch  heir  -male,  had 
been  looked  upon  as  the  true  foundation  for  that  refolution: 
that  it  was  faid  by  Hale,  1  Vent.  215.  that  a  devife  to  one 
for  life,  and  after  his  deceafe  to  his  heir  had  been  held  a 
fee.;  for  heir  is  nomen  colleffivum  ;  but  Archer's  cafe, 
Hale  faid,  was  a  devife  to  A.  for  his  life,  and  after  to 
Jhis  heirs  and  to  the  heirs  vf  fuch  heir,  in  which  cafe,  he 
fard,  that  becaufe  the  words  of  limitation  were  tacked 
to  the  word  heir,  therefore  heir  was  taken  to  be  defignath 
perfwue. 

The  cafe  of  King  v.  Burchell,  had  it  agreed  with  what 

*  P.  283.  is  cited  2  Burr.  11 05.  would  have  *  been  an  exception 
to  the  doctrine,  that  the  word  heir  &c.  in  the  lingular 
number  attended  with  words  of  limitation,  operates  as 
words  of  purchafe.— But  the  report  of  that  cafe,  from 
which  I  have  taken  the  above  flatement  of  it,  does  not 
warrant  any  fuch  conclufion :  nor  does  the  cafe  of  Good- 
right  v.  Pullyn  appear  to  come  quite  up  to  it ;  as  the  limi- 
tation itfelf  there  was  in  the  plural  number,  though  the 
reference  from  the  Tuperadded  words  was  in  the  lingular. 
(141)  But  if  the  words    be  heirs,  or  heirs  of  the  body  &c.  in 

the  plural;  in  that  cafe  even  words  of  limitation  engraft- 
ed on  them,  if  not  iriconfiilent  with  the  nature  of  the 
defcent  pointed  out  by  the  firfl  words,  will  not  convert 
them  into  words  of  purchafe. 

Shelley's  cafe.        For  this  Shelley's  cafe  is  a  direct  and  leading  authority. 

'-  Co.  Rep.  53.  Jn  that  cafe  Ediv.  'SftelTey  being  tenant  in  tail,  and  having 
two  fons,  H.  and  R.,  and  H.  the  eldefl  dying  in  his  fa- 
ther*s  life-time,  leaving  a  daughter  and  his  wife  enfsini 
with  a  fon  ;  Edward  the  father  'fufierejd  a  common  re- 
covery to  the  ufe' of  himfelf  for  term  of  his  life,  after 
his  deceafe  to  the    ufe   of  certain  perfoas   for    24  years; 
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and  after  to  the  ufe  of  the  heirs-males  of  the  body  of  the 
faid  Edward,  lawfully  begotten,  and  of  the  heirs-males  of 
the  body  of  fuch  heirs-males  *  lawfully  begotten,  remain-  *  p.  2S4. 
der  over  ;  and  after  judgment  and  the  awarding  of  the 
writ  of  feiiin,  but  before  its  execution,  Ed-ward  died  ; 
and  after  his  death,  and  before  the  birth  of  his  elded 
fon's  fon,  the  writ  of  feifm  was  executed.  And  his 
youngeft  fon  R.  entered  ;  and  a  fon  of  the  eldeft  fon  be- 
ing afterwards  born,  the  queftion  was,  whether  his  en- 
try upon  his  uncle  was  lawful  or  not  ? 

One  point  in  this   cafe   was,  whether  the  words  heirs- 
males  of  the  body    of  Edward  Shelley  &c.  being  attended 
with  words  of  limitation  to  the   heirs-males  of  the  body  of 
fuch  heirs-males  &c.  did  not  make   the  former,  words  of 
purchafe  :  and  in  anfwer  to  what  was  urged  in  fupport  of 
fuch  a  conftrucf  ion,  it  was  infilled,  that  if  R.  being  the 
lieir-male  of  the  body  of  Edward  at  his  deceafe,  were       \ 
to  take  by  purchase,  the  heirs-male  of  the  body  of  R.  only, 
would  be  inheritable  ;  and  upon  his  death  without  iffue- 
male,  the  lands  would  remain  over  to  ftrangers,  in  exclu- 
fion  of  all  other  fans  of  Edward  and  their  iffue  male  ;  which, 
as  the  words  were  in    the  plural  number,  heirs-males   of 
the  body  of  Edward,  would,  be  againfl  the  very  letter  of 
the  deed  ;  for  by  that  means,  the  plural  number  would 
be  reduced  to  the  fbigular  number,  viz.  to  one   heir-male 
of  the  body  of  Edward  only  ,  and  forafmuch  as  the  firft 
words  heirs-males  of  *  the   body    of  Edward  Shelley,  in-  *  P.  285. 
eluding   the    fubfequent  words  heirs-males  of  their  bodies. 
(for  every  heir  male  of  the  body  of  the    heir  male  of 
EAvjard  Shelley,    was    in   conftruSion    of  law,  an   heir- 
male  of  the  body  of  Edward  Shelley  himfelf )  therefore 
the  fubfequent  words  were  words-  declaratory,  and  did  not 
reflrain  the  former  words.     And  it  was  ultimately  re- 
folved  by  the  Chancellor  and  all  'the  judges  of  England^ 
except  one  of  the   Common  Pleas,  that  R.  caase  in,  in 
.courfe  and  nature  of  a  defcent ;  that   he  claimed  the    ufe 
by  force  of  the  recovery  and  of  the  indentures,  by  words 
of  limitation,  and  not  of  pur  chef e. 

The   cafe  of  Goodright  v.  Pullyn  above  dated,    is  an  Minfhull  v, 
inftance  of  the   fame  do&rine  applied  to  wills.— -And  Minfhull. 
Lord  Hardwicke  in  the  cafe  of  a   devife  to  R.  M*  and  '  Atk-*11' 
the  heirs-male  of   his  body  and  tneir  iffues,    held  that 
R,  M.  took  an  eftate-tail. 

So 
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Supra,  p.  93.       '  So  likewife  in  Wright  v.  Pearfon,  which  I  have  before 

confidered  ;.  the   words   of  limitation  in  fee,  fuperadded 

to   the  words  heirs-male  &c.  did  not  prevent  the  con- 

ftnicfcion  cf  an  eftate  tail. 

Dodfon  v.  And  in  a  later  cafe,  where   the  teftator  devifed  lands 

a,  wn'f.   22     '  to         nephew,  to  hold  to  him  during  the  term  of  hfs 

*  P   o^f,      natura^  ^Te>  and  from  '*  and  after  his  deceafe  to  the  ufe 

of  the  iffue-male  of  his  body   lawfully  begotten,  and  the 

heirs-male  of,  the   body  of  fuck  iffue  male,  and  for  want 

of  fuch  ilfue-ma'le  remainder   over.     The   devifee  had 

no  iffue  at  the  time— the  court  of  Common  Pleas  held, 

that  he   took   an  eftate  tail :    and  one  judge  faid,    he 

thought  too  great   regard  had  been  paid  to  the  words, 

"  heirs  male  of  the  body  of  fuch  iffue." 

There  may,  poffibly,  be  fome  cafes,  where  the  fu- 
peradded words  of  limitation  may  be  admitted  to  con- 
trol the  preceding  words  heirs,  heirs  male  &c.  though  in 
the  plural  number ;  when  fuch  fuperadded  words  limit 
an  eftate  of  a  different  nature  to  fuch  heirs,  heirs-male 
&c.  from  that  which  the  anceftor  would  take,  if  the 
preceding  words  heirs-male  &c»  in  thofe  cafes  were  taken 
as  words  of  limitation. 
1  Co.  Rep.  As  in  the  cafe  put  by  Anderfon  of  a  limitation  to  the 

95-  b-  ufe  of  a   man  for  life,  and  after  his  deceafe  to  the  ufe 

1  Atk.  413.  of  his  heirs  and  the  heirs-females  of  their  bodies;  here 
the  firft  word  heirs  would  have  given  the  fee  to  the 
anceftor,  if  taken  as  a  word  of  limitation ;  whereas  the 
(142)  fubfequent  words,  and  the  heirs  female  of  their  bodies, 
grafted  on  that  word  heirs,  could  give  only  an  eftate-tai! 
female  to  the  heirs  ;  in  .fuch  cafes  the  general  effect  of 
*P.  287.  the  firft  words  heirs  of  the  body  &c.  feems  to  *  be 
altered,  abridged  and  qualified,  by  fuch  fubfequent  ex- 
prefs  words  of  limitation  annexed  to  them,  as  cannot 
poffibly  be  fatisfied  by  confidering  the  firft  words  as 
words  of  limitation.  But  we  muft  take  care  to  confine 
this  obfervation  to  thofe  cafes,  where  the  ingrafted 
words  defcribe  an  eftate  defcendible  in  a  different  courfe, 
and  to  different  perfons  as  fpecial  heirs,  from  what  the 
firft  would  carry  the  eftate  to,  viz.  to  males  inftead  of 
females,  or  vice  verfa ;  for  where  the  firft  words  give  an 
eftate-tail  general,  and  the  words  ingrafted  thereon  are 
words  fervin.g  to  limit  the  fee;  it  feems  by  the  general' 
and  better  opinion,  that  the  annexed  words  of  limita- 
tion are  not  to  be  attended  to ;  as  may  be  ken  in  the 

above 
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above  cited  cafes,  of  Goodright  v.  Pullyn,  Wright  v.  Supra,  p.  93. 
Pear/on,  and  King  v.  Burchell,  where  the  ingrafted  words  u8,  &  l44> 
limited  the  whole  fee. 

Indeed  there  does  not  appear  to  be  the  fame  incon- 
fiftency  in  conftruing  the  firft  words,  which  defcribe 
heirs  fpecial,  to  be  words  of  limitation,  where  the  fuper- 
added words  extend  to  heirs  general ;  as  there  is  where 
the  firft  words,  and  thofe  ingrafted  on  them,  diftin- 
guifh  two  different  incompatible  courfes  of  defcent, 
and  would  not  carry  the  eftate  to  the  fame  perfons  ;  in  (143) 
the  latter  cafe  it  is  abfolutely  impoffible,  by  any  implied 
*  qualification,  to  reconcile  the  fuperadded  words  to  ^  p  288» 
thofe  preceding  them,  fo  as  to  fatisfy  both  by  con- 
ftruing the  firft  as  words  of  limitation ;  whereas,  in  the 
former  cafe,  the  fuperadded  words  are  not  contrary  to  or 
incompatible  with  the  preceding,  but  in  their  general 
fenfe  include  them;  and  there  is  no  improbability  in  the 
fuppofition  that  they  were  ufed  by  the  teftator  in  the 
fame  qualified  fenfe  as  the  preceding  ;  and  then  both  may 
be   fatisfied,  by  taking  the  firft,  as   words  of  limitation. 

There  is  a  cafe  of  an  executory  truft,  wherein  the 
'  words  heirs-male  of  the  body  were  conftrued  into  ftri£r.  White  *>, 
fettlement,  which  ought  regularly  to  have  been  inferted  ?ar[^r'fi 
in  a  former  page. — It  was  a  bequeft  of  perfonal  eftate  to 
truftees,  in  truft  to  lay  out  the  fame  in  land  to  be  fettled 
and  affured  as  counfel  foould  advife,  unto  and  upon  the 
truftees  and  their  heirs,  upon  truft  and  to  and  for  the 
ufe  of  P.  and  the  heirs-male  of  his  body  to  take  in  fuc- 
cefficn  and  priority  of  birth,  and  for  default  of  fuch  iftue 
male,  then,  upon  further  truft  and  to' and  for  the  ufe 
of  B.  and  the  heirs  male  of  her  body,  to  take  in  fuccef- 
1ion  and  priority  of  birth,  remainder  over.  And  the 
teftator  ordered  the  truftees  to  pay  the  remainder  of  the 
intereft  dividends  and  profits/after  deducting  the  expences 
of  the  truft,  until  the  *  purchafe  or  purchafes  made 
to  P.  and  R.  refpeciively,  and  to  their  refpeflive fins  and  *  p„  o-Sq, 
iffue-male,  who  mould  be  refp'efti'vely  intilled  to  the  rents 
and  profits  of  the  eftates  to  be  purchafed.— Upon  the 
queftion  whether  the  lands  to  be  purchafed  fhould  be  fet- 
tled on  P.  as  tenant  in  tail,  or  in  ftricl:  fettlement  upon 
him  for  life,  with  remainder  to  his  firft  and  other  fons 
in  tail  male ;  Lord  Narthington,  en  hearing,  directed 
the  fettlement  to  be  made  on  him  for  life,  with  remain- 
der to  his  firft  and  other  fons  in  tail  male. 

Upon 
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Upon  a  rehearing  Lord  Camden  was  clearly  of  opinion 
to  confirm  the  decree :  and  took  a  distinction  between 
the  cafe  where  a  teftator  has  given  complete  directions  for 
fettling  his  eflate  with  perfect   limitations;  and  where 
his  dire  St  ions  are  incomplete,  and  are  rather  minutes  or 
mflxu&ions ;  in  the  former  cafe,  he   faid,  the   legal   ex- 
preffion  mould  have  legal  effect,  though  perhaps,  con- 
Vide  Garth       trai7  to  ni"s  intention,  as  in  Garth  v.  Turner;  that  in  the 
•v.  Baldwin.      latter  cafe  the   court  would  confider   the   intention  and 
Supra,  91 .         direct  the  conveyance  according  to  it.     There,   he   faid, 
the   intention  was  very   plain,  the  teflator  directed  the 
fettlement  to  be   made  by   advice  of  counfsl,  and   in  fuccef- 
fion  and  priority.     He  meant  fornething  different  from  an 

*  P.  290.  '  eflate  tail,' when  he  wanted  the  affiftance  *of  counfel ;  and 

though  the  words  mfucceffion  and  priority  might  have 
effect  in  cafe  P.  took  an  eftate  tail ;  yet  they  were  meant 
to  give  an  intereft  to  the  fans  after  the  death  of 
P ;  that  the  latter  claufe  put  it  out  of  doubt,  he  there 
explained  his  meaning  by  making  ufe  of  the  words 
•  font  and  iffue. — This  cafe,  we  obferve,  ranks  amongft 
thofe,  where  the  courts  have  proceeded  on  the  diftinc- 
Supra,  p.  93.  tion  between  truffs  executed  and  executory  above  treated 
of. 

It  remains  for  me  to  clofe  the  detailed  view  I  have 
taken,  of  the  feveral  decisions  on  the  rule  in  Shelley  $ 
cafe,(  with  fome  general  obfervations  drawn  from  them, 
refpecVmg  the  prefent  extent  and  prevalence  of  that 
rule ;  abstracted  from  the  remote  origin  of  the  rule  itfelf, 
of  this  vide  at  a  period  and  on  principles,  now  problematical: 
uPra>  5  •  what  they  were,  may  be  left  to  the  investigation  of 
erudite  curiofsty,  or  the  reprefentations  of  prolific  in- 
genuity ;  without  much  concern  to  thofe,  whofe  only 
intereSt  in  the  fubject,  reds  on  the  calls  of  their  pro- 
feSIional  attention,  to  the  practical  application  of-  cht:!; 
rule  at. this  day. 

It  may  naturally  be  fuppofed,  that  a  train  of  recorded 
decisions,  have  or  ought  to  have  afforded  fome  (ketches 

*  P.  291.     at  lead,  of  the  "*  general  limits  and  distinctions,  beard- 

ing and  directing  the  operations  of  that  rule:  and  fo 
far  indeed  as  refpects  limitations  of  legal  efiates,  in  con- 
veyances by  deed,  its  prefcriptive  claim  to  controul 
feems  pretty  well  eftablifhed;  nor  do  we  feem  to  be  at 
much  lofs,  as  to  its  fuccumbency  to  more  prevalent 
•     principles  of  construction  in  marriage  articles.     But  in 

refpect 
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refpcct  to  difpofitions  by  will,  our  conclufions  are  not 
fo  well  determined ;  the  difficulty   arifes   from  the   in- 
determinate  constructive  nature  of  the  instrument  itfelf. 
The  cafes  as  well  as  principles,  tell  us,  the  controul- 
ing  rule   of  construction  in  wills,  is  the  intention  expref- 
fed,  or  clearly  implied :  To  contradict   this,  would  in- 
deed be  a  mockery,  a  denial  of  the  import  of  the  word 
will. — On  this  broad  ground  fome  have  driven  the  rule 
in  queStion  to  a  diflance,  that  would  in  effect  reduce  it 
to  no  rule  at  all,  by  fubjecting  it  to  the  controul  of  any 
expreflion  not  perfectly  reconeileable  with  a  po/itive  in- 
tention of  its  admiflion ;  whilst  others  have,  with  a  rigid 
degree  of  legal  flernnefs,  infifted  on  an  inflexible  adhe- 
rence to  the  rule,    without  regard  to  any  implicative 
contravention  of  its  effect.     It  is   obvious   that  neither 
of  thefe  doctrines  is  reconeileable  with  that  train  of  de- 
cifions,  which  muSt,  I  conceive,  be  held  to   have  pro- 
nounced the  law  on  this  point;  *  thofe   decifions  (if  I  *"P.  292. 
do  not  mistake  them)  neither  bend  the  rule  to,  nor  fup- 
port  it   againlt  every   exprejjion  or   manifefl  indication  of 
contrary  intention.     The  one  would  be  abfolutely  dif- 
carding  it  as  a  rule  of  conduction  in  wills ;  the  other 
would  be  rendering  the  legal  effect  of  a  certain  techni- 
cal words  in  the  very  firft   line  of  a  will,  irrevocable    ' 
through  the  whole  fequel  of  it. 

The  amphibolous  tendencies  of  cafes  and  principles, 
feem  to  confpire  in  the  production  of  a  queftion,  the 
folution  of  which  may,   by   profeffional   gentlemen,  be 
truly  termed  the  hie  labor  the  hoc  opus.     To  attempt   it 
with  precifion  feems  vain,  until  we  can  reduce  all  pof- 
fible  expreffions  or  indications  of  intention,  to  certain 
claffes  or  degrees  of  relative  force :  then  indeed  might 
we  afcertain  on  a  Standard  fcale,  what  degrees  of  exprefs 
or  implicative  indications  of  intention  were  below,  and 
what  above  the  controuling  index  of  the  rule  :  whilft  that 
*  is  out  of  our  reach;  what  can  we  do   more  than  refort 
to  fome  general  inferences,  afforded  by  the  comparifon 
of  the  feveral  cafes  in  which  the   intention  has  been  al- 
lowed   to    controul   the  rule. — Judge   Black/lone  in  his 
juftly  celebrated  argument  in  the  cafe  of  Perrin  v.  Blake, 
.  to  which  I  have   lad  frequent  occafions>  to  recur,  was 
thoroughly  fenfible  of  the  neceffity  of  fuch  a  refort  for 
*  the  folid  ground   of  his  argument;  he  accordingly,  ^p  «<-,, 
Vol.  I.  M  after       '    J* 
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after  fome  particular  obfervations  on  the  feveral  cafes  iri 
which  the  application  of  the  rule  had  been  denied,  very 
fairly  difmifled  them  by  an  arrangement,  that  (hewed 
them  all    inapplicable   to    the   cafe  on   which    he   was 
fpeaking,  "  all  the  cafes  that  had  occurred,  he   faid, 
"  from   the  ftatute  of  wills   to  that  time  (a  period  of 
"  above  two  centuries)  in  which  heirs  of  the  body  had 
*'  been  conflrued  to  be  words  of  purchafe,  were  re- 
"  ducible   to  thefe  four  heads — either  where  no  eftate  1 
"  of    freehold  was   given  to   the  anceftor,    or    where  \ 
"  no  eflate   of   inheritance  was  given  to  the  heir,  or  I 
<l  where    other    explanatory   words   were    immediately  j 
(l  fubjoined    to  the    former,    or  laftly,    where  a   new 
"  inheritance  was   grafted  on  the   heirs   of  the   body: 
f*  none  of  which  was  the  cafe  upon  which  he  Was  ther 
**  fpeaking — there  was,    therefore,   no  authority  fron 
**  precedents  to  warrant  fuch  a  conflru&ion  as  was  thei 
"  contended  for — he  did  not,  however,  fay,  that  fuel 
"  conflru&ion  could  never  be  made,    under  other  cir 
"  cumftances  than  thofe  which  he  had  then  mentionec 
'"  but  only,  that  he  was  not  then  aware   of  any  othe 
"  cireumftances,  that  could  warrant  the  fame  conftruc 
".tion;  at  the   fame  time,  he   allowed  that   the  fam 
"  conftru£tion  might  and  ought  to  *  be  made,  when 
"  ever  the  intent  of  the  teftator  was  equally  manifeft.'* 

A  more  fuccin£t,  clear  and  at  the  fame  time-  compre 
henfive  fummary,  of  the  characleriflic  diftinctions 
the  feveral  cafes  in  which  the  rule  m  Shelley's  cafe  he 
not  obtained,  can  hardly  be  framed,  that  what  I  hav 
here  cited  from  Judge  Black/lone.  I  mail  riot,  therefon 
attempt  a  more  concentrated  view  of  the  general  de 
fcription  of  cireumftances  that  have  been  allowed 
repel  the  influence  of  that  rule:  how  far  any  more  ge 
neral  inference  may  be  extracted,  even  from  that  view 
mutt  be  left  to  further  enquiry. 

Mr.  Hargrave  in  his  original  and  fpirited  obfervatlor 
concerning  the  rule  in  Shellefs  cafe,  to  which  I  hav 
had  occafion  to  refer  in  a  former  page,  places  the  rul 
in  a  new  point  of  view,  by  confidering  it  as  one  of  tli 
barriers  provided  by  our  law  to  guard  defcent  from  bein 
confounded  with  purchafe ;  and  on  this  principle  thu 
Gentleman's  zeal  purfues  the  rule  to  an  inflexible  degre 
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©f  imperative  controul,  which  would  hardly  be  recon- 
cileable  with  the  long  eftablifhed  principles  applicable  to 
the  conftru£rion  of  wills,  were  it  not  for  his  refting  the 
admiflion  of  the  rule  on  a  previous  queftion,  referable  to 
the  *  teftator's  intention.  Nothing  can  be  better  found-  *  p  ^qt, 
ed  than  Mr.  Hargraveh  doctrine,  that  the  rule  in  Shelley's 
cafe  is  no  medium  for  finding  out  the  intention  of  the  tef- 
tator ;  that  on  the  contrary,  the  rule  fuppofes  the  in- 
tention already  difcovered,  and  to  be  a  fuperadded  fuc  - 
cefllon  to  the  heirs  general  or  fpecial  of  the  donee  for 
life ;  by  making  fuch  donee  the  anceftor,  terminus  or 
ftirps,  from  which  the  whole  generation  or  pofterity  of 
heirs  is  to  be  accounted ;  that  whether  the  conveyance 
has  or  has  not  fo  conftituted  an  eftate  of  freehold,  with 
a  fucceflion  engrafted  upon  it,  is  a  previous  queftion  which 
ought  to  be  adjufted  before  the  rule  is  thought  of — that 
to  refolve  that  point,  the  ordinary  rules  for  interpreting 
the  language  of  wills  ought  to  be  reforted  to ;  that  when 
it  is  once  fettled,  that  the  donor  or  teftator  has  ufed 
words  of  inheritance  according  to  their  legal  import, 
has  applied  them  intentionally  to  comprife  the  whole  line 
of  heirs  to  the  tenant  for  life ;  and  has  really  made  him 
the  terminus  or  anceftor,  by  reference  to  whom,  the  fuc- 
ceflion is  to  be  regulated  ;  then  comes  the  proper  time 
to  infpe<3:  the  rule  in  Shelley's  cafe  *,  that  then  too,  it 
will  appear,  that  being  confidered,  according  to  thofe 
views  of  policy  from  which  it  (as  he  fuppofes)  origin- 
ated, it  is  perfectly  immaterial,  whether  the  teftator 
meant  to  avoid  the  rule  or  not ;  and  that  to  apply  it, 
and  to  declare  the  words  *  of  inheritance  to  be  words  *  p#  206* 
of  limitation,  veiling  an  inheritance  in  the  tenant  for 
life  as  the  anceftor  and  terminus  to  the  heirs,  is  a  mere 
matter  of  courfe.  That  on  the  other  hand,  if  it  be 
decided;  that  the  teftator  or  donor  did  not  mean  by  the 
words  of  inheritance  after  the  eftate  for  life,    to  ufe  , 

fuch  words  in  their  full  and  proper  fenfe  ;  nor  to  involve 
the  whole  line  of  heirs  to  the  tenant  for  life,  and  include 
the  whole  of  his  inheritable  blood,  and  make  him  the 
anceftor  or  terminus  for  the  heirs ;  but  intended  to  ufe 
the  word  heirs  in  a  limited,  reftri£tive,  and  untechnical 
fenfe,  and  to  point  at  fuch  individual  perfon,  as  fhould 
be  the  heir  &c.  of  the  tenant  for  life  at  his  deceafe  ■„ 
and  to  give  a  dift'ui&  eftate  of  freehold  to  fuch  ftngle 
Ma  -  heir, 
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heir,    and  to  make  his  or  her  eftate  of  freehold  the 
ground-work  for  a  fucceflion  of  heirs ;   and  eonftitute 
him  or  her  the  anceftor,  terminus  and  ftock  for  the  fuc- 
ceflion to  take  its  courfe  from ;  in  every  one   of  thefe 
cafes  the  premifles   are  wanting,  upon  which  only,  the 
rule  in  Shelleyh  cafe   interpofes  its  authority  ;  and  that 
rule  becomes  quite  extraneous  matter. 
Butl.  Note  r.         Mr.  Butler  in  a  pertinent,  inftru£tive  note  on  the  fub- 
Ca,  Lit.  376.     jeQ. .  fl.ate3   the  feveraJ  points  of  inquiry,  that  arife   in 
the  difcuffion  of  the  rule.     He  fays,  that  if  the  rule  is 
not  of  fo  very  rigid  and  forcible  a  nature  as  to  be  un» 
*  P.  297.      controuled  *  by  an  exprefs  declaration  of  the  teftator,  of 
his  intention  to  give  the  anceftor  an  eftate  for  life  only, 
and  to  give  an  eftate  in  fee  by  purchafe  to  the  heirs-  &c. 
the  queftions  will  be ;  whether  any  thing  fhort  of  ex- 
prefs declaration  will  have  the  effect?  and  if  not,  whe- 
ther the   apparent   intention,    that  the   anceftor  fhould 
have   an   eftate   for   life  only,    will   be    fuflBcient  ?    or 
whether  the  intention  muft  alfo  appear,  that  the  heirs 
cffc.  fhould  take  not  as  defendants  but  as  purchasers,  and 
liow  and  for  what  eftates  ?  and  how  and  what  eftate  the 
heir  may  take  by  law,  his   anceftor  taking  by  the  fame 
inftrument  an  eftate  for  life?  And  after  enumerating  the 
three  different  conftructions,  of  the  heirs  of  the  body 
taking- in  the   ufual  courfe   of  ftricl:  fettlement   on   firfi 
and  other  fons  fuccefftvely  in  tail  65V.  of  the  eftate  veil- 
ing in  the  perfon  firft  anfwering  the  defcription,  in  the  na- 
ture of  an  abfolute  purchafe  tranfmiflible  only  to  the  heirs 
of  his  own  body  &c.  and  that  of  its  vefting  in  fuch  perfor, 
fo  asj  on  failure   of  his  ifliie  &c.  to  veft  in  the  perfor 
anfwering  the  fame  defcription,  as  long  as  there  are  any 
fuch  heir?  &c.  as  in  Mandeville's  cafe  ;  he  obferves,  thai 
the  two  firft  of  thefe  modes  (from  excluding  other  hein 
of  the  body  of  the  anceftor  than  the  heirs  of  the 
of  the  firft  heir)  are  not  reconcileable  with  the  acknow 
leckred  general  fcope  of  the  teftator's  *  intention ;  ant 
*  Pi  298.      that  if  the  third  was  not  reconcileable  with  law,    the 
devife  muft  be  left  to  its  legal  operation,  and  the  heii 
muft  take   by  drfcent :   but  if  the  eftates  under   the  thi: 
Conftruclion  were   fuch  as  the  law  allows ;    ftill  the 
would  remain  a  formidable  objeflion.  to  the  admiffion 
it;' for,  by  a  feries   of  adjudications  from  the   i8tho 

Edw 
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Edvj.  2.  to  17th  Geo.  2.  inclufively,  devifes  of  the  nature 
in  queftion  had  been  conftrued  to  veil  the  inheritance  in 
the  anceftor.  That  admitting  therefore,  the  reafon  or 
foundation  of  the  conflru&ion  to  be  not  now  difcoverabie, 
there  ftill  was  great  reafon  to  contend  that  it  was  bind- 
ing on  the  courts. 

Mr.  Butler  confines  thefe  obfervations  to  devifes  of  legal 
efates;  and  thofe  only  which  afford  no  other  arguments 
againft  the  admiflion  of  the  rule  than  the  teftator's  apparent 
intention,  that  the  anceftor  mould  take  only  for  life,  and 
that  the  heirs  of  his  body  mould  take  by  purchafe :  for  that 
where  an  ulterior  intention  appeared  from  any  other  part 
of  the  will,  that  the  inheritance  mould  veft  in  the  perfon 
being  heir  of  the  body  of  the  tenant  for  life  at  his  de- 
ceafe,  and  the  heirs  of  the  body  of  fuch  perfon,  and  reach 
no  further ,  or  mould  go  to  the  fins  of  the  tenant  for  life 
fucceffively  in  tail  &c.  there  was  no  rule  of  law  or  equi- 
ty that  flood  in  the  way  of  fuch  *  conftru&ion :  It  might,  *  P«  299, 
Mr.  Butler  obferves,  be  faid  that  brought  the  matter  to 
as  much  uncertainty  as  attended  it  before,  but,  furely 
that  (he  fays)  was  not  the  cafe. 

Highly  as  the  profeffion  ftand  indebted  to  the  eminent 
exertions  of  the  Gentlemen,  to  whofe  able  and  inftruc- 
tive  works  I  have  been  referring  the  attention  of  the 
reader  ;  and  importantly  fuccefsful  as  their  endeavours 
have  been,  in  tracing,  explaining,  and  illuftrating  the 
foundation,  nature,  and  extent  of  the  rule  in  queftion, 
and  in  Amplifying  or  facilitating  its  application,  by  di- 
recting us  to  the  principles  that  are  to  regulate  and  limit 
it ;  ftill,  the  very  fubject  of  that  application  in  the  in- 
stance of  teffamentary  difpofitions,  feems  intrinfically  to 
involve  an  infuperable  obftacle  to  the  attainment  of  cer- 
tainty in  the  matter:  the  difficulty,  I  mean,  is  the  una- 
voidable reference  in  fome  degree  and  fhape  or  other,  to 
the  teftator's  'intention. 

The  application  of  the  rule  is  confefTedly  fubjected  to 
the  refult  of  an  enquiry,  to  be  decided. by  the  ordinary 
rules  for  the  interpretation  of,  wills ;  this  is  in  fact,  a  re- 
fort  in  the  rirft  inftance  to  the  difcoverable  intent  of  the 
teftator,  which  is  the  leading  principle  of  fuch  interpreta- 
tion. The  difference  between  the  inveftigation  whether 
the  teftator  intended  the  *  rule  fhould  apply  or  not,  and  *P.  30©. 
the*  deciding  whether   he  intended  juch  a  fucceftion  as 

would, 
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would,  in  its  own  nature,  abftra&ed  from  any  view  of 
the  teftator  in  the  matter,  require  or  attract  the  applica- 
tion of  that  rule,  falls  fhort  of  removing  the  whole  diffi- 
culty attending  the  conftru&ion  of  a  teftator's  meaning: 
the  ftiape  of  the  enquiry  is  indeed  changed,  its  point  of 
aim  more  determinate,  and  its  courfe  more  direct,  but 
the  intention  of  the  teftator  is  ftill  its  object  ;  and  it  feems 
absolutely  impoflible  to  difcharge  the  application  of  the 
rule  from  this  reference  to  the  teftator's  apparent  inten- 
tion, in  refpefit  to  his  ufe  of  the  words  heirs  &c.  as  com- 
prehending or  not,  the  whole  clafs  of  heirs  defcribed,  with- 
out •  exempting  thofe  words  from  all  fufceptibility  of  re- 
ftri&ion,  qualification  or  explanation  from  any  other 
words  or  expreffions  in  the  will.  A  doftrine  which  is  ex- 
prefsly  negatived  by  thofe  decided  cafes,  in  which  the 
admiflion  of  the  rule  has  been  excluded  by  reftri&ive, 
qualifying,  or  explanatory  expreffions. 
■t  Harg.  Law  Mr.  Hargrave  indeed,  in  the  obfervations  I  have  above 
Tm&s  56a.       referred  to,  expreffes  himfelf  in  terms,  which  may 

firft  glance,  be  thought  to  bear  againft  the  leading  princi- 
ple in  the  conftru&ion  cf  wills ;  when  he  fays,  if  the 
*P.  301.  partv  intailing  meant  to  build  a  *  fucceffion  of  heirs  or 
the  eftate  of  the  tenant  for  life,  he  would  apply  the  rule. 
even  though  the  party  fhould  exprefs  in  his  will  that  th( 
rule  foould  not  be  applied,  and  that  the  remainder  to  th 
heirs  of  the  tenant  for  life  fljould  operate  by  purchafe. 

But  upon  examination,  this  appears  in  effect  to  be  on 
ly  ftriking  the  balance  between  two  incompatible  inten 
tions  ;  the  one,  that  the  whole  line  of  heirs  and  thofe  on 
ly  mail  take;  the  other,  that  they  (hall  take  by  pur 
chafe. 

For  the  fucceffion,  it  feems,  could  not  be  fixed  to  th 
line  of  heirs  (general  at  leaft)  of  the  tenant  for  life  in  tha 
way.  If  it  vefts  in  the  heir  general  by  purchafe,  it  canno 
go  in  fucceffion  from  him  to  fucceeding  heirs  of  the  fam 
ancefor,  not  being  heirs  general  of  fuch  firft  heir,  but  ma1 
eventually* go  to  ftrangers,  either  in  defefl  or  exclufion  o 
heirs  of  fuch  ancefor.  For  if  fuch  anceftor,  be  the  fathe 
>  or  ex  parte  paterna-  of  the  heir  fo  taking  by  purchafe,  ani 
fuch  heir  fhould  leave  no  heirs  ex  parte  paterna,  the  fuc 
ceffion  will  be  to  his  heirs  ex  parte  materna.  And  if  fuel 
anceftor  fhould  be  the  mother  or  ex  parte  materna  of  th 
heir  fo  taking,  by  purchafe,  the  fucceifion  will  be  to  hi 
'     *         •  .-'-,  heir 
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heirs  ex  parte  paternd  in  preference   of  his  heirs  ex  parte 
Ivis  faid  anceftor. 

*  If  therefore,  the  intention  is  once  clear,  that  the  fuc-  *  P-  3°2  • 
•ceffion  fhall  go  and  be  confined  to  all  the  heirs  of  tenant 
for  life ;  the  direction  that  they  mall  take  by  purchafe, 
mud  be  rejected  for  inconfiftence,  in  order  to  fix  the  ef- 
fect of  the  devife  to  its  intended  objefls.  This  conclufion 
feems  indifputable  in  limitations  to  the  heirs  general ;  but, 
-poflibly  fome  doubts  may  be  conceived,  in  regard  to  its 
determined  force  in  limitations  to  heirs  fpecial ;  feeing  we 
have  inftances  of  limitations  to  heirs  fpecial  vefted  by  pur- 
chafe,  fubject  to  a  future  reftrained  courfe  of  fucceffion, 
through,  all  the  fame  deferibed  heirs  of  the  anceftor  re- 
ferred to,  as  would  have  taken  by  defcent  from  the  fame 
anceftor.     This  was  the  doctrine  in  Mandeville'%  cafe.  Supra,  p.  30. 

In  a  limitation  to  the  right  heirs  of  J.  S.  without  any 
antecedent  limitation  to  J.  S.  hjmfeif,  it  appears,  that  to 
give  the  eflate  to  his  heir  by  purchafe  would  not  fecure  and 
confine  the  fucceffion  to  the  whole  clafs  of  defcript  heirs 
of  J.  S. ;  but  in  cafe  of  fuch  a  limitation  to  the  heirs  of  Supra,  p.  30, 
the  body  of  J.  S.  we  have  feen  it  might,  53" 

The  impracticability  therefore,  of  preferving  the  tranfl- 
miffion  of  the  eftate  to  the  line  of  inheritable  fucceffion 
from  the  anceftor,  if  the  heir  is  to  take  by  purchafe,  how- 
ever incontrovertible  in  the  cafe  of  heirs  general,  may  be 
the  fubject  of  a  little  further  *  confideration  in  the  cafe  *  P.  303. 
of  heirs  fpecial ;  the  refute  of  which,  I  think,  will  fhew 
the  fome  conclufion  applicable  to  both. 

The  inftances  of  a  limitation  to  heirs  fpecial,  vefting  by 
purchafe,  fs  as  to  go  through  the  whole  line  of  fuch  heirs, 
can  be  authorities  for  the  fame  mode  of  fucceffion  only  in 
analogous  cafes  ;  eonfequently,  if  the  only  inftances  of 
fuch  a  fucceffion  are  confined  to  cafes  where  the  anceftor 
takes  no  eflate  of  freehold  under  the  fame  inftrument, 
they  afford  us  no  authority  for  a  fucceffion  in  that  mode 
where  the  anceftor  does  take  an  eftate  of  freehold  by  the 
fame  inftrument.  Nay,  would  not  that  very  law  which, 
in  cafes  where  the  fpecial  heir  can  take  only  by  purchafe 
for  want  of  any  eftate  in  the  anceftor  to  connect  with  the 
limitation  to  the  heirs,  ftrains  fo  far  towards  a  defcent  as 
to  fupport  the  analogy  in  fucceffion,  and  carry  it  through 
the  fame  line  of  heirs  under  the  pretext  of  a  defcent, 
wouU  not   the  fame  law,  I  fay,  avail  itfelf  of  any  eftate 
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of  freehold  in  the  anceftor,  to  avoid  the  neceffty  for  fuch 
a  fiction,  and  unequivocally  avow  a  genuine  perfect  de- 
fcent?  The  law,  it  feerns,  when  it  allows  the  courfe  of 
fucceffion  belonging  to  a  defcent  in  cafes  where  all  foun- 
dation for  a  real  defcent  is  wanting,  does  it  only  through 
the  fictitious  medium  of  a  fuppofed  defcent ;  but  where  is 
*  •  3°4'  the  *  call,  where  the  room  for  any  fuch  refort,  in  cafes 
where  the  foundation  of  a  real  defcent  exifts  in  the  free- 
hold taken  by  the  anceftor  ?  The  ground  for  fiction  be- 
ing absolutely  precluded,  how  is  the  intended  fucceffion 
to  be  effectuated,  but  on  the  fabfifting  bafis  of  a  real  de- 
fcent P  The  conftraint  of  refort  to  a  fuppofed  defcent,  where 
the  principle  for  a  real  one  is  denied,  appears  irrecon- 
cilable with  the  idea  of '  difpsnfmg  with  a  real  one  where 
fuch  principle  exifts..  The  inference,  if  not  encountered 
by  one  Single  judicial  decifion  or  opinion  to  the  contrary, 
feems  fo  direct  and  ftrpng,  that  I  am  at  a  lofs  how  we 
are  to  deny  or  avoid  its  conclufive  force,  on  the  point  in 
^ueftion. 

But  I  am  not  apprifed  of  any  One  judicial  decifion  or 
opinion  in  fupport  of  the  heir's  taking  the  legal  inheritance 
by  pur  chafe,  where  the  anceftor  takes  the  legal  freehold  by 
the  fame  inftrument ;  unlefs  the  fucceffion  is  reftrained 
either  by  an  exprefs  direction  to  heirs  of  the  fpecial  heir 
Vide  infra  141.  himfelf,  as  in  Archer's  cafe  and  others  where  the  word  heir 
&c.  in  ihejtngular  number  is  attended  with  words  of  limi- 
tation, or  elfe  by  words  of  limitation  Superadded  to  the 
words  heirs  &c.  defcriptive  of  a  different  fpecies  of  heirs 
from  the  firft  words,  as  in  the  cafe  put  by  And  erf  on  1  Co. 
'*  P.  305.  956.  In  *all  which  it  is  clear  the  inheritable  fucceffion  is 
exprefsly  refcinded  or  prohibited. 

The  onhy  cafes,  I  am  aware  of,  wherein  the  heir  has 
taken  the  inheritance  by  pur  chafe  in  fuch  a  way  as  to  pre- 
ferve  the  line  of  inheritable  fucceffion,  have  been,  where  the 
anceftor  himfelf  took  no  eftate  capable   of  blending  with 
or  being  the  bafis  or  inception    of  the  inheritance,  as  in 
Mandeville's.  cafe,  and  other  cafes  of  that  fort ;-  which, 
as  I  have  obferve'd,  fo  far  from  being  any  fort  of  authori- 
ty for  the    heir's  tailing  in  the  fame  way,  in  cafes  where 
the  anceftor  actually    takes   an    eftate    of  freehold,  affords 
the  flmngeil  ground  for  a   direct  contrary  ccnclufion  ;  in 
the  forcible  ftretch  of  the  law  in   thofe  cafes,  towards  a 
Je ,.rr.v/,  by  a  fictitious  adoption  of  it   in  a   partial,  irnper- 
<--./'•  '      fee* 
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fe£t  degree,  where  the  want  of  any  freehold  in  the  ancef- 
tor,  excluded  the  poffibility  of  it  in  its  true  and  complete 
ftate. 

Under  this  view  of  the  matter,  may  we  not  fairly  reft 
in  the  conclufion,  that  the  law  will  not  admit  of  an  heir 
(pedal,  any  more  than  an  heir  general,  taking  the  inheri- 
tance by  pitrchafe  fo  as  to  preferve  the  line  if  defcent  from 
the  ancejlor  referred  to,  except  in  cafes  where  the  mcef- 
tor,  to  whofe  heirs  the  limitation  is  directed,  takes  no 
preceding  eftate  of  freehold  by  the  fame  inftrument  ?  If  this 
be  fo,  there  *  is  the  fame  neceflity  in  both  cafes,  for  the  *  P.  306. 
heirs  taking  by  defcent,  wherever  the  fucceffion  is  to  per- 
vade the  whole  line  of  heirs  &c.  defcribed. 

Our  attention  is  next  called  to  fome  obfervations  of 
very  high  authority,  upon  the  application  of  the  rule  I 
have  been  treating  of.     Lord  Chancellor  'Thurlow   in  the 
cafe  of  Jones  v.  Morgan   above  referred   to,    laid  down  Supra,  p.  93, 
fome  ftrong  featured  pofitions,  defcribing  the  outlines  of 
a  diftinction,  applicable  to  all  the  cafes  in  which  that  rule 
had  been,  or  can  be  agitated.     His  Lordfhip  drew  an  in- 
ference from  all  the  cafes,  that,  where  the  eftate  is  fo 
given,  that  after  the  limitation  to  the  firfl  taker,  it  is  to  go  1  Brown  Caf, 
to  every  perfon  who  can  claim  as  heir  to  the  firfl  taker,   the  Zl™c'  21  ' 
word  heirs  muft  be   words  of  limitation — That  all  heirs 
taking  as  heirs  muft  take  by  defcent.     In  cafes,  he  faid, 
where  he  could  bring  it  to  the  point,  that  the  teftator  by 
ithe  word  heirs  meant  ift.  2d.  3d.  and  other  fons,  there  he 
would  change  the  words  of  the  will ;  but  in  the  cafe  be- 
fore him,  he  thought  the  word  heirs  was  the  very  thing 
meant. — Suppofe,  faid  his  Lordfhip,  William  had  had  a 
fen,  which  fon  had  had  a  Ton  and  died,  leaving  Sir  Wil- 
I'liam  the  teftator,  the  eldeft  fon  of  the  fon,  would  have 
been  heir :  If  there  had  been  a  title,  he  would  have  taken 
it ;  but  the  *  eftate,  if  the  words  .had  been  words  of  pur-  $  p,  207« 
cfafe  %,  inuft  have  gone  to  the  fecond  fon  ;  the  devife  to 

|-, .Words  of  pur  chafe  here,  Lord  Thurhtu  evidently  meant,  in  the  fenfe  of 
ii  limitation  to  firji  and  other  Jons  of  William  iucceffively  in  tail  male,in  which 
cafe,  the  devife  to  the  firfl  fon  being  lapfed  by  his  death  in  the  teftator'g 
life-time,  that  to  the  fecond  fon  muft  have  taken  place,  in  exclufion  of  the 
;lTue  male  of  the  firfl:  fon  according  to  the  cafe  referred  to.  I  have  here 
(fated  the  Chancellor  as  fpeaking  of  .the  death  of  a  firft  fon  of  William  in 
'he  life-time  of  Sir  William  the  teftator,  which,  doubtlefs  muft  have  been 
the  intended  expreflion  ;  though  the  printed  report  referred  to,  fays  life- 
time of  William,  (who  was  the  firft  tuker)  infkad  of  Sir  William  (who 
was  the  teftator.) 
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the  tirft  fon  being  a  lapfed  devife,  like  the  cafe  of  White 

7ndnJuA'119    mdWAitti  but   Sir  William  Morgan  meant  the  eftate  to 
go  to  whoever  Jhould  be  heir. 

Ibid.  220.  The    Chancellor   thought  the  argument    immaterial, 

that  the  teftator  meant  the  firfl  eftate  to  be  an  ejlate  for 
life.  He  took  it,  that  in  all  cafes  the  teftator  did  mean  fo.  j 
He  refted  it  upon  what  the  teftator  meant  afterwards  ;  if 
he  meant  that  every  other  perfon  who  faould  be  heir  fhould 
take,  he  then  meant,  what  the  law  would  not  fujfer  him  to 
give,  or  the  heir  to  take  as  a  pur  chafer. — His  Lordfhip 
faid,  that  in  converfing  with  a  great  authority,  he  afked, 
what  would  become  in  the  cafe  ftated  of  the  grandfon ; 
P-  3°8-  that  the  *  anfwer  was,  he  fhould  take  as  heir.  Lord  Thur- 
hw  obferved,  he  knew  he  might :  but  then  he  muft  take 
by  defcent.  All  pofjible  heirs,  he  faid,  muft  take  as  heirs, 
and  not  as  purchasers ;  that  in  all  cafes  where  the  limita-j 
tibn  is  of  an  eftate  of  freehold  to  a  man,  and  afterwards  to 
his  heirs  &c.  (whether  general  or  fpecial)  fo  as  to  give  it 
to  the  heirs  as  a  denomination  or  chfs,  the  heirs  ihall  be  in  i 
by  drfcent,  and  not  by  purchafe.  And  that  the  cafe  ftated  ! 
by  Anderfon  in  Shelley's  cafe  of  a  limitation  to  the  ufe  of 
A.  for   life,    remainder  to   the  ufe  of  his  heirs,  and  of  j 

Ibid.  %%i.         their  heirs  female,  was  the  only  one   to  the  contrary,  andl 
in  that  cafe,  the  word  fe'r/raull  be  a  defcription   of  the 
perfons,  in  order  to  let  in  the  limitation  to  the  heirs  fc  | 
inkle. 

Now,  if  the   inference  I  have  drawn  from  the  very 
operative  tendency  of  the   law  to  hereditary  defcent,  in 
its  mode   of  approaching  it,  where   the  requifite  ground 
for  its    perfect   accomplifhment  is  wanting,  be  juft  ;  if  ; 
from  fuch  premifes,  unoppofed  by  any  fingle   repugnant  ;^i 
decifion  or  judicial  opinion,  the  conclufion  that  the  capa-  |; 
city  of  an  heir  to  take  the  inheritance  by  purchafe,  fo  as;§" 
tranfmit  it  through  the  fame  line  as  by  defcent,  is  confined  . 
to  thofe  cafes  only  where  the  anceftor  takes  no  ejlate  of 
freehold,  be  fufficiently  founded,  Lord   ThurlovSs  doc-   I 

*  P.  309.  trine  *  embraces  the  fubjefit,  to  the  full  extent  of  his  ex-  - 
predion.  For  then,  wherever  the  anceftor  takes  the  free- 
hold, the  inheritance  will  not  go  to  all  the  heirs  &c.  in  the 
courfe  of  inheritable  fucceffion,  unlefs  by  an  acYnal  de- 
fcent. And  confequently;  if  after  the  firft  taker,  it  is  to 
go  to  every  prrfon  who  can  claim  as  heir  to  him,  the  in- 
tended fucceffion   yan  only  be  effectuated   by    taking  the 

'words 
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'words  heirs,  &c.  as  words  of  limitation.  If  after  him 
all  heirs  i$c.  are  to  take  as  fuch,  that  is  as  anfwering  that 
defcription,  they  can  only  take  by  defcent.  If  the  law  will 
not  admit  of  allpoffsble  heirs  &c.  taking  the  inheritance,  af- 
ter its  inception  by  a  freehold  in  the  anceflor,  otherwife  than 
by  defcent,  it  follows,  that  wherever  the  limitation  to  the 
heirs  &c.  after  a  freehold  to  the  anceftor,  is  admitted  to 
reach  the  whole  denomination  or  clafs  of  heirs  defcribed, 
they  muft  take  by  defcent  and  not  by  purchafe. 

Indeed,  if  we  confider  the  freehold,  what  it  in  truth 
is,  a  portion  of  the  inheritance ;  the  rule  fays  no  more  than, 
that  you  mall  not  apportion  and  divide  the  inheritance, 
between  the  anceftor  and  a  line  of  fucceflors,  claiming  un- 
der a  denomination  belonging  to  them,  nniy  as  his  reprefen- 
tatives  to  an  inheritable  eftate  derived  from  or  under  him. 

*  This  delineation  of  the  rulej  comprehends  two  dif-  *  P.  3 1  o. 
criminating  lines,  whofe  concurrence  feems  to  decide  its 
application ;  the  one  is,  that  the  perfon  to  claim  the  in- 
heritance after  the  anceflor,  is  to  claim  as  heir  &c.  that  is, 
eo  nomine  and  under  that  defcription  whoever  fuch  perfon 
may  be  ;  and  the  other,  that  the  effect  of  the  limitation 
is  not  confined  to  the  perfon  fofrjl  claiming,  or  his  re- 
prefentatives  as  fuch  of  any  defcription ;  but  directed 
equally  through  all  other  perfons  fuccefiively  anfwering 
the  fame  relative  defcription  of  heirjhip  general  or  fpe- 
cial,  to  the  anceftor  referred  to  ;  and  intitling  them  eo  no- 
mine or  in  that  character  only.  It  is  evident,  that  the  firft 
branch  of  this  diftinction  will  exclude  all  thofe  cafes, 
where  the  words  heirs  of  the  body  &c.  are,  by  other  words 
of  reference  or  qualification  explained  or  reftrained  to  the 
fenfe  of  firfl  and  other  fans  &c.  as  in  Walker  v.  Snow— 
Life  v.  Gray  and  others  of  that  defcription  ;  equally  with 
the  cafes  of  marriage  articles  and  executory  trufts,  where- 
in a  fimilar  conftruction  has  prevailed ;  as  well  as  all 
thofe  wherein,  en  account  of  words  fubjoined,  the  per- 
fnns  to  take,  cannot  take  as  heirs  or  by  virtue  of  that  de- 
fcription by  reafon  of  the  diflributive  direction  amongft 
J:i>eral  not  confiitnting  an  heir,  or  as  tenants  in  common  or  in 
fnme  other  mode  irreconcileable  with  the  courfe  of  a  de- 
fcent, as  in  Doe  v.  Laming  and  others  of  that  fort  ;  toge- 
therwith  thofe*where  the  defcription  is  directed  toa  pre-  #po  «j  t 
ftmptive  heir  in  the  life-time  of  the  anceftor,  as  in  "  Bur- 
cheii  v.  Durdani"  and  others  of  that  clafs.     Whilft  the 

latter 
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latter  branch  of  the  distinction,  excludes  all  thofe  cafes, 
wherein  the  import  of  the  words  heir  &c.  in  the  fingular 
number,  is,  by  annexed  words  of  limitation,  confined  to 
the  Jit -ft,  next,  or  one  individual  heir  &c  and  his  heirs  &c. 
or  to  fuch  heir  &c.  for  life :  as  in  Cheeke  v.  Day,  Archer's 
cafe,  White  v.  Collins  and  others  of  like  complexion  ;  as 
well  as  thofe  where  the  words  of  limitation  fuperadded  to 
the  words  heirs  &c.  denote  a  different  fpecies  of  heirs 
from  that  defcribed  by  the  firft  words :  as  in  the  cafe  put 
by  Anderfan  in  Shelley's  cafe.  At  the  fame  time, '  that  it 
admits  of  all  thofe  cafes,  where,  though  the  teftator  in- 
ferts  truftees  to  fupport  contingent  remainders,  as  in  Pa- 
pillon  v.  Voice,  Coidfon  v.  Coulfon,  Sayer  v.  MaJlerman, 
Wright  v.  Pearfon,  Perryn  v.  Blake,  Ambrofe  v.  Hodgfon, 
.  &  Ux.  and  Jones  v.  Morgan,  or  even  proceeds  to  impofe a: 
reflriction  againfl  alienation,  as  in  Leonard  v.  Earl  of  Suf-\ 
Jex  (fuppofing  it  had  been  an  eftate  executed)  Perryn  v. 
Blake  and  Thong  v.  Bedford,  or  to  reftrain  the  fucceffive 
heirs  &c.  to  eflates  for  life,  as  in  Hayes  v.  Foorde  ;  yet  he 
does  not  fix  on,  or  flop  at  any  particular  heir  &c.  and  his 
heirs  &c.  nor    point  at  a  flricr.  fettlement,  on  firft  and 

*r.  312.  other  fons ;  but  appears  to  have  the  whole  *  line  of  heirs 
&c.  equally  in  the  extent  of  his  contemplation;  and  on- 
ly attempts  to  reftrain  the  interefls  or  powers  of  the  firft 
taker,  or  any  of  his  heirs,  to  limits,  by  law  incompati- 
ble with  the  dire  tied  and  intended  fucceffion  through  the 
whole  clafs  of  heirs  &c — A  detailed"  application  of  this  dif- 
t:n£Hon,  to  all  the  particular  cafes,  would  be  too  prolix 
for  this  place.  I  mall,  therefore,  leave  it  to  the  induf- 
try  of  the  reader  ;  who,  if  fufficiently  interefted  to  make 
the  experiment,  will,  I  am  confident,  find  ample  recom- 
pence  for  his  pains,  in  the  fuccefs  of  it. 

The  above  distinction  agrees  in  effecl:  with,  and  brings 
us  to  the  fame  conclufion,  in  refpect  to  the  application  of 
the  rule,  as  the  principles '  laid  down  in  more  general 
terms  by  Mr.  Hargrave  ;  a  concurrence  to  which  that  gen- 
tleman alludes,  when  he  fays  (in -the  obfervations  above 

j  Harg.  Law  referred  to)  that  his  notions,  about  the  rule  in  queftion, 
ra  ,555#  fubftantially  appear  in  great  meafure  to  accord  with  thofe 
attributed  to  a  living  judge  of  equity  of  the  firfl:  rank  and 
diftinction.  That  at  leaft,  it  might  be  collected  from  the 
printed  report  of  his  judgment  in  the  great  cafe  of  Jones 
V.  Morgan,  in  its  latter  ftage,  that  his  general  imf>reffiori$ 

of 
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bftJie  rule  were  not   unfirtiiiar  to  thofe,  which  it  was  his 

(Mr.  Hargrove's)  *  intention  to  flate  and  infifl  upon  in  a  *  P.  313. 

more  particular  manner. 

Mr.  Hargrove's  obfervation,  that  where  it  is  once  fet- 
tled that  the  donor  or  teflator  applied  the  words  intention- 
ally to  comprize  the  whole  line  of  heirs  to  the  tenant  for 
life,  the  rule  mufi  apply  of  courfe,  fuppofes  the  concur- 
rence of  thofe  lines  of  diftin&ion,  which  are  contained 
irt  Lord  Thurlow's  pofitions,  to  exifl  in  the  cafe  falling 
under  that  predicament.  But  a  direct  application  of  thofe 
lines  themfehes  feems  to  afford  us  a  fair  medium  for  fet- 
tling the  teflatoi"s  prefumable  intention,  in  hii  ufe  of  th© 
words  heirs  fcsfr. ;  and  to  reduce  the  inquiry,  refpecting 
the  admiffion  of  the  rule,  to  two  fimple  queftions  \  viz. 
Is  the  limitation  to  the  heirs  &c.  fo  calculated  and  direct- 
ed, that  the  perfon  claiming  under  it,  muft  intitle  hirafelf 
merely  under  the  defcription  of  heir  of  the  fpecies  denoted 
by  the  words  in  their  technical  fenfe  ?  And  if  fo,  is  there 
any  thing  to  reftrain  the  fame  words  from  equally  extend- 
ing to,  and  comprehending  all  other  perfons  fucceflively 
anfwering  the  fame  defcription,  or  from  intitling  them 
alike  under  it  and  eo  nomine  only  ?  A  negative  anfwer  to 
either  branch  of  this  enquiry,  feems  to  exclude  the  ap- 
plication of  the  rule ;  whilfl  an  affirmative  one  to  both, 
will,  according  to  the  grounds  I  have  been  *  endeavour-  *  P.  314. 
ing  to  explain,  bring  the  cafe  directly  within  it. 

And  if  fuch  an  affirmative  refclution  of  this  inquiry, 
be  allowed,  (as  I  think  it  fairly  may)  a  fufficient  criterion 
;  of  the  teftator's  intention  to  comprife  the  whole  line  of 
heirs  &c.  of  the  firfl  taker  ;  then,  it  affords  us  that 
anfwer  to  the  previous  queftion  referred  to  by  Mr.  Mar- 
grave, which  immediately  opens  the  door  to  the  rule,, 
upon  the  principles  laid  down  by  that  gentleman. 

Under  fuch  a  coincidence  of  authorities,  bearing  to  the 
fame  ccnclufion,  we  might,  perhaps,  be  juflified  in  re- 
•  ferring  the  application  of  the  rule  in  Shelley's  cafe,  to  the 
teft  of  the  inquiry  I  have  flated  ;  without  further  folici- 
tude  about  the  teftator's  pofflble  or  problematical  intention  ; 
which,  thofe  who  have  been  moil  converfant  in  preparing 
or  fettling  wills,  too  well  know  is  frequently  inexplicable 
by  a  teflator  himfelf,  even  on  points  not  in  the  lead  im- 
1  plicated  with  technical  learning ;  but,  upon  technical 
queftions,  fuch  as  that  refpecling  the; a1  c  in  Shelley's  cafe? 

how 


CONTINGENT    REMAINDERS 

how  are  we  to  afcribe  any  intention  at  all  to  the  teftator, 
that  fuch  rule  fbould  be  rejected  ox  admitted?  Can  a  tefta- 
tor  be  fuppofed  to  entertain  any  meaning,  in  regard  to  a 
rule,  to  which  he  is  a  perfect  ftranger?  A  fubject, 
*  **;  31 5-  *  which  never  entered,  or  could  enter  his  contemplation ; 
a  point  of  which  he  never  had  any  conception  or  idea  at 
all? 

The  queftion  in  its  true  fhape  is,  whether  the  difpoji- 
tions  which  the  teftator  appears  to  have  intended  are  incom- 
patible or  not,  with  the  admiffion  of  the  rule.  And  the 
refolution  of  this  queftion,  if  left  to  the  refult  of  that 
enquiry,  to  which  I  have  endeavoured  to  refer  the  ad- 
miffion or  exclufion  of  the  rule  in  Shelley's  cafe,  will  ne- 
ver, I  believe,  be  found  much  at  variance,  with  the  pre- 
fumable  fcope  of  the  teftator's  general  intention  ;  not- 1 
withftanding  his  having,  in  expreffion,  confined  the  firft 
taker  to  an  ejlate  for  life. 

If  the  teftator  meant,  according  to  the  terms  of  the 
propofition,  that  the  perfon  who  mould  take  after  the 
tenant  for  life,  mould  be  any  perfon  indifcriminately  an- 
fivering  the  defcription  of  heir  &c.  of  fuch  firft  taker,  anc 
entitled  only  in  refpeh  of  fuch  defcription ;  and  that  al 
other  perfons  fucceflively  fucceeding  to  the  fame  defcriptioi 
mould  eo  nomine,  and  by  virtue  only  of  fuch  relation  to  the 
anceftor,  equally  fucceed  to  the  eftate  ;  it  follows,  thai 
he  could  not  have  any  particular  objefl  of  attention  among 
all  this  unknown  clafs  offuceeffors  ;  much  lefs  any  preference 
*P.  316=  -  of  any  one  of  *  them,,  to  that  Jlock  or  four ce  from  which 
his  bounty  reaches  them,  only  by  emanation  as  it  were. 

The  difpofition,  in  its  progrefs  to  heirs  &c.  at  large, 
is  only  a  modified  extenfion  of  the  gift  to  the  anceftor ; 
the  immediate  and  fole  known  object  of  the  teftator's  fa- 
vour, in  relation  to  whom  alone  the  eventual  ulterior  taken 
can  bring  themfelves  within  the  track  of  his  notice :  What 
ground  have  we  then  to  afcribe  to  the  teftator,  any  im- 
pulfe  of  diftinction,  among  fuch  equally  unafcertainec 
acceffory  objects  of  his  view?  What  pretence  for  infer- 
ring any  fuch  preference  of  any  one  individual  of  them, 
to  the  reft,  and  even  to  the  anceftor  himfelf ;  as  to  intrufl 
that  one  with  a  power  of  defeating  the  fuccefiion  to  alltht 
refl,  whilft  it  is  denied  to  their  common  anceftor  ? 

Unlefs  we  have  fome  apparent  grounds  for  prefumine 
a  diftinction  in  the  teftator's  mind,  between  the  perfon 
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firfl  happening  to  anfwer  the  general  defcription,  and  any- 
one fucceeding  to  the  fame  place  ;  it  is  fair  to  fuppofe 
the  teftator  meant,  that  the  fucceflion  mould  go  equally 
fecured,  to  the  whole  defcript  line  of  takers,  under  one  and 
the  fame  general  reference  to  the  fame  anceflor.  But  this 
meaning  would  be  as  fubftantially  *  violated,  by  inverting  *  p.  31 7. 
the  firfl  fortuitous  heir,  with  the  power  of  defeating  the 
fucceflion  to  the  -whole  fequel  train,  as  by  inverting  the  an- 
ceftor  himfelf  with  fuch  power  ;  except  that  the  firfl:  heir 
himfelf  would,  in  the  latter  cafe,  be  equally  fubje&ed  to 
it  with  all  the  reft.  And  why  not,  if  the  teftator  has  not 
diftinguifhed  that  firfl  from  the  refl,  nor  of  confequence 
preferred  him  to  the  anceflor  f 

The  law  impofes  the  dilemma  of  committing  fuch 
power  either  to  the  anceflor  or  his  next  heir :  will  any 
reafonable  inference  of  the  teftator's  intention  in  the  mat- 
ter, induce  the  preference  of  an  unknown  derivative 
character,  accidentally  meeting  the  terms  of  a  general  de- 
fcription, to  the  original  attractive  object,  the  ground- 
work of  the  teftator's  bounty,  and  to  which  the  attend- 
ant relative  defignations  feem  mere  appendages  ?  If  not, 
there  is  no  more  apparent  violence  offered  to  the  teftator's 
prefumable  intention,  by  vefting  the  inheritance  in  the  an- 
ceflor, than  in  his  firfl  heir,  wherever  that  heir  is  not 
diftinguifhed  from  the  reft,  but  all  heirs  of  the  defcrip- 
tion ufed,  appear  to  be  equally  in  his  contemplation. 

After  all,  we  are  conftrained  to  admit,  that  whatever 
have  been,  or,  may  be  the  attempts  to  reduce  the  rule 
in  Shelley 's  cafe,  to  *  one  indifputable  line  of  application,  -,1°  ?>1®' 
in  teftamenjtary  difpofitions ;  it  will  ever  remain  impoflt- 
ble  to  deliver  the  fubject  from  that  difficulty,  which  in 
fome  inftances,  muft  leave  our  conclufions  a-float,  refpecY-. 
ing  the  exiftence  of  thofe  premiffes,  on  which  the  appli- 
cation is  made  to  depend,  viz.  the  teftator's  intent  equally 
to  iticlude  the  whole  line  or  denomination  of  heirs  expreffed. 
This  will  happen,  wherever  inconfiftent  expreffions  or 
difpofitions  in  the  will,  fufpend  the  militating  arguments 
JDf  intention,  nearly  in  equilibrio.  But  fuch  cafes,  I. 
think,  muft  be  few,  in  comparifon  of  the  great  majority,, 
wherein  the  anfwer  to  that  inquiry  to  which  I  have  con 
fidered  the  application  of  the  rule  immediately  referable, 
will  be  pretty  readily  and  fatisfactorily  decided.  And  if 
To,  the  principles  afforded  us  by  the  feveral  authorities  I 

have 
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have  referred  to,  and  of  which,  I  have  endeavoured  to 
mew  the  general  convergency  into  one  common  focus  of 
operation ;  may  juflly  be  allowed,  to  have  furnifhed  us 
with  fome  fteady  lines,  for  directing  the  application  of 
the  rule  in  mod  cafes  of  common  occurrence  ;  and  which 
reduce  the  difficulty  to  little  more,  than  what  accidentally 
attends,  and  muft  attend,  the  application  of  every  rule  of 
law  or  conflrufition ;  upon  which  our  conclufions  will 
occalionally  feel  fome  fort  of  vibration,  between  the  im- 
*  P.  319.  pulfes  of  *  incongruent  circumftances,  of  which  the 
preponderancy  is  fcarcely  afcertainable. 

Having  now  difcharged  that  degree  of  attention  to  the 
much  agitated  rule  in  Shelley's  cafe  ;  which,  I  imagined, 
would  be  neither  wholly  unacceptable,  nor  ufelefs,  to 
thofe  whofe  concerns  interefted  them  in  the  fubje&s  of 
this  treatile  ;  I  fhall  next  proceed  to  notice  the  fecond 
clafs  of  cafes,  which  are  exceptions  to  the  laft  of  the 
four  defcriptions  of  contingent  remainders  above  given.  I 
Thefe  are  grounded  upon  that  refpeft  and  attention 
which  (within  certain  bounds,  and  where  it  contravenes 
no  rule  of  law)  is  paid  to  the  intent  of  a  teftator,  wherever 
it  can  be  collected  from  any  particular  expreiTions  in  his 
will.  I  mean  the  cafes  wherein  a  limitation  in  a  devife  tc 
the  heir  fpecial  of  a  perfon  living,  has  been  adjudged  a 
defcriptio  perforne,  or  fufficient  defignation  of  the  perfor 
for  the  remainder  to  veft,  notwithftanding  the  genera 
rule  that  nemo  eft  hares  viventis.  But  thefe  cafes  have 
been,  either,  where  the  limitation  to  the  heir  fpecial  haj 
i144;  been  qualified  by  the  words  now  living,  or  fome  other 
circumftances  have  appeared  in  the  will,  to  manifeft  the 
teiTator's  intention,  that  the  eftate  mould  vefl. 

As  where  A.  devifed  land  to  J.  S.  and  his  heirs,  during 
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Burchett  v. 
Durdant. 
3Ventr.  311, 
Cart.  154. 
And  vide 

fupK\,    I  14. 


the  life  only  of  B.  upon  truji  *  to  permit  and  fuffer  B 
during  his  life  to  receive  the  profits,  he  committing  ne 
waile,  and  after  the  deceafe  of  B.  then  to  the  heirs-mah 
of  the  body  of  B.  now  living,  and  to  fuch  other  heirs- 
male  or  female  as  he  thereafter  mould  happen  to  have  0 
his  body  ;  B.  had  iiTue  C.  a  fon  then  living.  The  cour 
of  King's  Bench  adjudged  that  B.  took  a  truft-eftate  foi 
life,  and  that  the  remainder  in  tail  vefted  in  C.  imme 
diately,  and  was  not  contingent ;  for  that  the  words  nov. 
living  made  the  limitation  a  fufficient  defignation  of  the 
perfon ;  and  this  judgment  was  afterwards  affirmed  ir 

th 
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the  Ho ufc  of  Lords.     A  like  judgment  had  before  h~enT'  T<>- 99- 
■nil   in  the  court    of  King's  Bench  in  another  cy.--..     '' i  u"  23a.4* 
I'hc  fame  will,  on  the  very  fame  point;   which  judgm     L     <       33a. 
vas  reverfed  in  the  Kxehequer-chamber,  and  that  rever-  ■','  " 
I  ft!  again  reverted   in  tiie  Houle  01  Lores,  as  apjjtearsin  Vide  Brown'a 

he  reports  cited  in  the  margin.     It  is  to  be  obferved,  that Calcs  in  Parl- 
'; Chief  juftice  Holt  afterwards  in  the  cafe  of  Broughton  and  a'sa'ik.  679! 
\Ldngky  denied  the  cafe   of  Burcheit  and  Durdant  to  be  Videfupra,ii<S. 

aw,   in  regard  to  the  ufe  not  being  executed   in   B. 
Again,  where   there  was  a   devife  to  truftees  for  the       (145) 

erm  of  twenty-one  years  for  the  payment  of  debts  and  Long  -v. 

eeacies,  remainder  to  teftator's  firlt  fen  in  tail-male,  re-  Bcaumond. 

I  •  I    ±.    W      2,2,0 

nainder  to  the  heirs-male  of  the  tellator's  body,  and  for  1  Eq.Abr.  114, 
lefault  of  fuch  iffue  to  J.  S.  for  ninety-nine  *  years,  if 2  Eq.Abr.  33 1. 
ie  mould  fo  long  live,  remainder  to  his  firft  and  other  *  "•  321* 
ohs  fucceffively  in  tail-male,  remainder  to  the  heirs -male 
>f  the  body  of  the  tefta tor's  aunt  E.  L.  lawfully  begotten,  Begotten  and 
.rid  for  default  of  fuch  iffue  the  reverfion  and  remainder  to  t0  bf  ^gotten 
he  teftator's  right  heirs.     The  teftator  gave  a  legacy  to  fh" fameeo^- 
vis  faid  aunt  £.  L.  thereby  taking  notice  that  me  was  then  ftruaion. 

.  iving,  he  alfo  took  notice   of  her  having  three  fons,  to  ^.lde  Co' 
rhom  he  gave  a  legacy ;  he   alfo  gave  his   heir  at  law  %  vern!  545. 
n  annuity  out  of  the  lands  and  legacies  to  her  children.  711- 
The  teftator  died  without  iflue,  and  fo  did  J.  S.  and  the  canc/ad'i 
[ueftion  was,  whether^  the  eldefl  fon  of  E.  L.  (the  faid  aP.Wms.457, 
Si  L.  being  living  at  the  teftator's  death)  or  the  heir  &t %  *b'd-  3?" 
aw  of  the  teftator  was  intitled  to  the  land. 

It  was  infilled  orr  the  part  of  the  heir  at  law,  tha/t  the 
levife  to  the  heirs-male  of  the  body  of  E.  L,.  was  a  con 

;  ingent  remainder,  and  confequently  void,  becaufe  there 
vas  no  preceding  veiled  freehold  to   fupport  it ;     that 

'  t  could  not  operate  as  a  devife  to  the  eldeft  fon  by  way 
)f  de/ignatio  pcrfona,  he  not  anfwering  the  defcription  of 

[  leir-male  of  the  body  of  his  mother  at'  the  tellator's  de- 

,  ,;eafe,  becaufe  nemo  V/?  hares  vwentis.     But  it  was  ad-      (146) 
udged  in  the  court   of  Exchequer,  that  he  was  intitled 
inder  the  devife  in  queftion  ;  *  for  that  he  was  the  per-  ^  p    ~22, 
on  defigned  by  the  appellation  of  heir-male  of  the  body 

'  rf  E.  L. 

The  court  held,  that  though  in  the  ftri£fceft  legal  fenfe 

A  the  word  heir,  the  ekleft  fon  of  E.  L.  could  not  be 

'teir-male  of  her  body  during  her  life  ;  yet  the  Avord  heir 

rad  another  mere  general  fenfe,  in  which  it  was  ufed  for 

Vol.  I,  N:  fair* 
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'  heir-apparent  ;  in  which  fenfe  it  was  applicable  to  him  at 
the  time  of  the  teflator's  deceafe ;  that  the  teftator  haa 
taken  notice,  that  his  aunt  E,  L.  was  living,  and  thai 
fne  had  three  fons ;  he  therefore  could  not  mean,  that 
the  elded  fon  mould  take  Jlriflly  as  heir,  but  as  heir-ap 
parent  he  might.  Befides,  he  took  notice  of  his  owi 
heir,  and  gave  her  an  annuity  out  of  the  lands ;  whicl 
fnewed  his  intention,  that  me  mould  not  have  all  th 
lands  ;  and  the  limitation  to  his  own  right  heirs  was  ex 
prefsly  in  default  of  iffue-male  of the  body  of  his  aunt  E\  l\ 
fo  that  it  was  plain  he  intended  the  apparent  heir-ma 
of  E:  L.  mould  take  before  his  own  heir  general;  an 
that  his  own  heir  fhould  not  take  whilfl  there  was  ar 
iffue  of  g.  L.  ;  and  that  this  was  like  the  cafe  of  Burche* 
and  Durdant,  fince  there  could  be  no  great  difference  h\ 
tween  heirs-male  of  the  body  of  B.  then  living,  ai 
Videfurra,i4,§  heirs-male  of  the  body  of  the  teflator's  aunt  lawful 
in  margin.         begotten,  the   word  *   begotten   being  tantamount  to  t 

Vide  Brown  s       .  <b         '  '  .     .  &  b  ■ 

words  then  living.  This  judgment  was  afterwards  revert 
in  the  Exchequer-chamber,  and  that  reverfal  again  i 
verfed  in  the  Houfeof  Lords, 

So,  where  a  teftator  after  charging  the  lands  with  0 
nuities  to  his  wife,  and  after  her  deceafe  to  four  of 
five  daughters,  and  another  annuity  to  his  fifth  daugh 
M.  for  feventy  years  if  {he  and  the  teflator's  fon 
fhould  fo  long  jointly  live,  to  commence  at  the  expi* 
tion  of  the  term  of  two  years  thereafter  given  in  the  p 
miffes  .to  the  faid  M.  and  the  death  of  the  teflator's  wii 
and  after  devifmg  the  premises  to  his  faid  daughter 
for  two  years  after  his  deceafe,  with  remainder  to 
fon  R.  (if  then  living)  for  ninety  years,  if  he  fo  long  live 
he  devifed  the  premhTes  fo  fubjedt,  to  R's  heirs-r-mqk  f 
to  the  heirs  of  his  daughter  M.  jointly  and  equally,  i 
their  heirs  and  affi'gns  for  ever.  And  for  want  of  h* 
male  lawfully  begotten  of  the  faid  R.  at  the  time  of 
deceafe,  he  devifed  the  premises  I  to  the  heirs  and  afft 
of  the  faid  M.  lawfully  begotten  of  her  body,  to  hold  to 
heirs  and  affigns  of  the  faid  M,  for  ever.  The  fon  R 
the  time  of  the  will,  had  one  fon  and  two  daughte 
and  the  daughter  M.  had  then  one  fon. 

*  On  the  teflator's   death,  M.  entered,  and  held 
whole  of  the  lands  for  the  two  years;  when  the  fon 
entered  and  held  them  till  his  death,  upon  which,  M.  < 
term?,  the  fon  of  R.  brought  his  eje&ment. 

Ufl 
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Upon  the  cafe  being  argued  in  the  coivt  of  C.  B.  Da 
jrcy,  C.  }.  faid,  the  queftion  was,  whether  there  was 
i  fufficient  designation  of  the  pe-fon  to  make  the  fon  of 
M.  take  as  hex  heir  living  the  mother;  that  two  hun- 
Ired  years  ago  it  might  have  been  thought  not  fufficient, 
lecaufe  the  defeription  was  not  legally  and  technically 
rue.  But  that,  within  a  century  paflr,  a  move  liberal 
'.onftru&ion  of  the  words  of  a  teftator  had  prevailed ; 
■nd  they  had  been  generally  taken  in  their  popdar  renie, 
vhich  was  moft  likely  to  have  been  his  meaning  That 
n  the  principal  cafe,  the  intent  of  the  teflator  was  clear, 
hat  the  fame  favour  mould  be  extended  to  the  heirs  of 
\i.  as  to  the  heir-male  of  R. ;  he  took  notice  that  M. 
vas  living  by  leaving  her  a  term,  and  a  fubfequent  an-  » 

luity ;  and  meant  a  prefeht  interefl;  mould  veil  in  her 
leir,  that  is  her  heir  apparent  during  her  life;  he^ there- 
ore  did  not  think  the  leffor  of  the  plaintiff  was  intitled 

0  more  than  one  moiety  of  the  premiffes. — The  reft  of 
he  jufiices  agreed  in  the  fame  opinion,  and  the  plaintiff 
lad  judgment  as  to  one  moiety  only. 

*  We  may  obferve,  however,  that  there  was  not  one  *  p    ^2<. 
if  the  laft  noticed  clafs  of  cafes,  in  which  the  anceftor        {\ai\     ' 
ook  the  legal  eflate  of  freehold. 

Thofe  cafes  only  operated  by  way  of  exception  to  vide  Chal- 
he  rule*  that  nemo  eft  hares  viventis ;  and  confequently  loners, 
nade  that  a  -vefted  limitation  which,  otherwife  would,  /lcomo. 
iccording  to  that  maxim,  have  been  contingent. 

There  is  another  clafs  of  cafes,  which  are  fometimes, 
md  for  fome  points,  blended  with  thofe  I  have  laft  no- 
:iced;  but  they  maybe  confidered  as  only  relative,  by 
ivay  of  exception,  to  the  doctrine  refpe&ing  the  necef- 
fary  completion  of  the  full  defeription  in  a  Jpecial  heir  to 
:ake  by  purchafe,  laid  down  by  Lord  Coke  i  Infl.  246. 
and  purfued  in  Counden  v.  Clerk,  Moor  860.  Plob.  29. 
Jenk.  Cent.  294.  and  feveral  other  cafes  referred  to  be- 
low, -h  A  leading  cafe  of  the  clafs  I  am  now  adverting 
to,  as  exceptions  to  the  doctrine  of  Lord  Coke,  is  that  x 
of  Brown  v.  Barkham,  where  *  upon  a  devife  to  tnjftees  -#  p<  ^26. 
and  their  heirs,  in  trufl  to  fell  a  fufficient  part  for  pay-  Brown  v. 

Barkham. 

f  Aftienhurft    and  Curtis   cited  Hob.   34.     Palm.   50.     Southcot   and  £Ver"-7a9^ 
Stowell  fupia,   p.  32.     Starling"  and   Ehich  Prec.   Cano.   54.     Ford  and      rec  ln  * 

Lord  OfTulton  Vin.   Abr.  Devife  U.  c.  p.    2.   in  margin.     Dawes  and  Fer-  ^5jV'p1' 

iars  a.  P,  Wms,  1    Prec.  Cane.    54.     Vin.   Ab.  Devife  W.  6.   note  on  (jl'b-  KeP- 

pi.  a.  n6.  131. 

1  *  And  1  Stra. 
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ment  of  debts  and  legacies,  and  after  payment  thereof 
to  convey  the  refidue  to  R.  and  the  heirs  males  of 
his  body,  and  for  want  of  fuch  heirs  males  to  the  heirs 
males  of  the  body  of  B.  (the  teftator's  great-grandfather,) 
and  for  want  of  fuch  heirs  male,  to  his  Own  right  heirs 
for  ever;  it  was  held  by  Lord  Coivper,  that  the  words 
of  the  will  were  fufficient  to  vejl  the  eftate  in  E.  a  coufin 
of  the  teftator,  who  was  heir  male  of  the  body  of  the 
great-grandfather  to  have  taken  by  defcent,  though  not 
at  the  fame  time  heir  general,  there  being  a  daughtet 
pf  an  elder  brother  of  £.'s  father,  who  was  heir  gene- 
ral of  B.  There  are  other  cafes  of  the  fame  descrip- 
tion referred  to  below  :-f-  to  which  I  may  add,  that  o: 
vide  fupra.  Wills  v.  Palmer  ftated  in  a  former  page  of  this  treatife 
33-  But  cafes  of  this  defcription  do  not   immediately  relate 

to  the  doctrine  of  contingent  remainders :  for  the  quef 
tion  in  them  is  not  whether  certain  circumftances   ma] 
take  a  limitation  to  the  heirs  &c.  out  of  the  general  rule 
that  nemo  eft  hares  inventis,  and   occafion  the   eftate  t< 
&  P.  327?     veft  in  the  heir,- apparent,  *  under  fueh  defcription  in 
dead  of  being  a  contingent  reminder  as  in  the  cafes  I  hav 
before  cited :  but  the  point  agitated  in  the  laft  mentions 
cafes,    refpe&s  the  extent  of  the  general   rule,  that 
perfcn,  in  order  to  take  by  pur  chafe,  under  the  defcrip 
tion   of  heir  fpscial,  muft  anfwer  both  parts  of  that   de 
feription.,  by  being  actually  heir,  as  well  as  that  [peek 
of  heir  denoted  by  the  defcription,  according   to  Lor 
Oib's  doQxine,  above  referred  to.     I  have  therefore  n 
occafion  to  enter  into  a  detail  of  thofe  cafes   here  ;  bi 
for  the  fatisfa&ion  of  thqfe  who  wlih  to  fee  a  clear  an 
judicious  difcuffion  of  the  principles  and  doctrine  draw 
into  queftion  in  them,  I  cannot  do  better,"  than  refer  t 
the  learned  and  ingenious  note  of  Mr.  Hiirgrave,  in  tr 
laft  edition   of  Lord  Coke's  firft  Inftituts ;  where  in  not 
3.  fo.  24.  b.  the   do£trine  laid   down  by  Lord  Coke,  i 
principles  and  diftin&ions,    and  the  feyeral  authority 
and  cafes  relative  to   it,  are  confidered  and  explaine 
with  great  accuracy  and  judgment;  and  where  the  read<: 
And  vide  is  alfo  prefented  with  a  note  of  Lord  Hardwicke's  op 

Harg.  note  t. 

Co.  Lit.  164.  ^  Vide  cafe  cited  by  Kale  1  Ventr.  38:.  Boynnan  and  Yates  Cane  Ca 

,£.'  145.     Hale's  Opinion  in  Pyb'us  v.  Mitford   1  Ventr.  372,     1  Freera,  35 

^63.    a  Lev.  75.    Wall  v.  Baker,     1  Stra,  41,. 
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iion,  upon  his  affirming  the  decree  of  Lord  Cowper  in 
he  fa  id  cafe  of  Newcomen  v.  Barkham. 

Having  fufficiently  noticed  the  general  exceptions,  to 
fie  literal  extent  of  the  four  defcriptions  I  have  above  (148) 
iven  of  contingent  *  remainders ;  it  may  he  proper  to  *  P.  328, 
xplain  the  diftin&ion  betwixt  that  kind  of  uncertainty 
'hich  makes  a  remainder  contingent,  and  an  uncertainty 
f  a  different  kind  which  appears  to  have  been  fome- 
mes  confounded  with  it ;  I  mean  the  uncertainty  of  a 
Mnainder's  ever  taking  effect  in  pojfeffion  ;  a  diftin&ion 
ct  always  attended  to,  but  abfolutely  requifite  to  com- 
lete  an  accurate  notion  of  what  is  in  law  confidered 
>  a  contingent  eftate.  For  wherever  there  is  a  parti- 
Jlar  eftate,  the  determination  of  which  does  not  de- 
;nd  on  any  uncertain  event,  and  a  remainder  is  thereon 
>folutely  limited  to  a  perfon  in  ejfe  and  afcertained ;  in 
at  cafe,  notwithstanding  the  nature  and  duration  of 
ue  eftate  limited  in  remainder  maybe  fuch,  as  that  it 
ay  not  endure  beyond  the  particular  eftate,  and  may 
icrefore  never  take  (  effect  or  veft  in  pojfejjion,  yet  it  is 
)t  a  contingent,  but  a  vejled  remainder.  As  if  a  leafe 
:  to  A.  for  life,  remainder  to  B.  for  life  or  in  tail, 
?re,  notwithstanding  B.  may  poifibly  die  or  die  without 
be  in  the  life-time  of  A.  and  confequently  never  come 
to  pofleflion,  yet  is  his  remainder  vejled  in  intereji,  and 
i  <■  no  means  comprifed  in  the  legal  notion  of  a  contin- 
i  nt  eftate. 

•  It  is  not  the  uncertainty  of  ever  taking  effect  in  pojfef- 
n,  that  makes  a  remainder  *  contingent ;  for  to  that*  ^  p.  329, 
ery  remainder  for  life  or  in  tail  is  arid  rauft  be  liable  ; 
the  remainder-man  may  die,  or  die  without  iflue  be- 
i  re  the  death  of  the  tenant  for  life.  The  prefent  capa- 
fy  of  taking  effect  in  pojfejjion,  if  the  poffeffion  were  to 
:come  vacant,  and  not  the  Certainty  that  the  poffeflion 
ill  become  vacant  before  the  eftate  limited  in  remain- 
'.'  determines,  univerfally  diftinguimes  a  vejled  remain- 
ft  from  one  that  is  contingent. 

Be  r  inftanee ;  if  there  be  a  leafe  for  life  to  A.  re- 
minder to  B.  for  life*  here  the  remainder  to  B.  al- 
ough  it  may  poftlbly  never  take  effect  in  pojfejfion, 
;caufe  B.  may  die  before  A.  yet,  from  the  very  inftant 
f  its  limitation,  it  is  capable  of  taking  effect:  in  poffef- 
3n.  if  the  pofieffioTi  were  to  fall  by  the  death  of  A.  it 
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is  therefore  defied  in-  intereji,  though  perhaps  the  interefl 
fo  vefted,  may  determine  by  B7s  death,  before  the  pof- 
feffion he  waits  for  may  become  vacant. 

On  the  other  hand,  if  there  be  a  leafe-for  life  to  A. 
and  after  the  death  of  J.  D.  remainder  to  B.  in  tail;; 
In  that  cafe  the  remainder  to   B.  is  not  capable  of  taking ; 
effeftm  poffeffion  during  the  life  of  J.  D.  although  the 
poffeffion  fhould  fall  by  the  determination  of  A'&  eftate 
p  --0t     but  if  J.  D.  chance  to  *  die  before  the  determination 
of  the   particular  eftate,  then  does  £.Y  remainder  b; 
fuch  event  become  capable  of  taking  effeft  in  poffeffio , 
(i<o)      when  it  fhall   happen  to  fall,  and  is  then  in  the  fam 
:       ftate  as  if  it  had  been  originally  limited  without  any  re 
gard  to  the  death  of  J.  D.     This  very  effential  altera 
tion  in  the  nature  of  B.'s  remainder,  occafioned  by  th 
timely  event  of  J,  £>.'s  death,  is  the  change  of  a  conih 
gent;,  into  a  vejied  eftate  ;  before  that  event  it  had  not  tY 
capacity    of  vefting  '  in  poffeffion,  and    it    was    doubtfi 
whether  it  ever  would  have  it  or  not ;  it  was  therefoi 
not  vefted  at  all :  by  that  event  it  acquires  the  capacity  < 
vefting  in  pjfejfton,  when  the  poffeffion  becomes  vacanl 
it  is  therefore  vefted  in  interefi,  though'  if  is  yet  unce: 
tain  whether  it  ever  will  veft  in  popffton ;  for  it  is  ft 
poffible,  that  B.  may  die  withduf  iffue  during  the  cont 
nuance  of  the  particular  eftate. 

In  iliort,  upon  a  .'careful  attention  to  this  fubject, 
fhall  find,  that  wherever  the  preceding  eftate  is  limite 
fo  as  to   determine  on  an  event  which  certainly  mi 
happen ;  and  the  remainder  is  fo  limited  to  a  perfon 
ejfe,  and  '  afcertained,  that  fhe  preceding  eftate  may, 
any  means,  determine  before  the  expiration  of  the  efta 
limited  in  remainder  ;    fuch  remainder  is  vejied.     C 
■P.  33 1  o      *  the  contrary,  wherever  the  preceding  eftate  (exce 
in  the  inftances  before  noticed,  as  exceptions  to  the  "d 
fcriptions  ■  of  a' contingent  remainder) '  is  limited,  fo 
to  determine  only  on  an  event  which  is  uncertain,  ai 
may  never  happen;    or  wherever  the  remainder  is 
'  (151)       mited  to  a  perfon"  in  ejfe  or  not  afcertained;  or  wher 
•'  ■;  -         ever  it   is  limited  fo  as  to  require  the  concurrence 
1    feme  dubious  uncertain  event,  independent  of  the  determin 
tion  of  the  preceding'  ef  ate  and  duration  of  the  eftate 
mited  in  remainder,  to  give  it  a  capacity  of  taking  efre£ 
then  the  remainder  is  contingent.     . 

1  ....':■  ■  it 
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i  am  the  more  particular  on  this  point,  from  a  defire 
of  preventing  the  errors,  which  rauft  affect  our  conclu- 
sions upon  queftions  of  law  concerning  this  fubjeft,  if 
:he  uncertainty  of  taking  effect  in  poffejpan,  mould  form 
my  part  of  our  notion  of  a  contingent  remainder:  fuch 
i  principle  would  fcarcely  fail  to  miflead  us  in  every 
;afe  of  the  leaft  doubt.  Suppofe  a.  leafe  be  to  A.  for 
ife,  remainder  to  B.  during  the  life  of  A.  and  the  quef- 
ion  to  be  put,  whether  this  remainder  to  B.  be  a  vejied 
>r  a  contingent  intereft  ?  Upomthe  principle  laft  mention- 
id,  this  remainder,  which  would  be  absolutely  void 
vere  it  not  for  the  poflibility  of  its. taking  effeft  by  the 
brfeiture  or  furrender  of.  A.  *  muft  necefTarily  be  *P.  332. 
leemed  contingent ;  beeaufe  fuch  forfeiture  or  furren  - 
ler,  upon  which  its  taking  effect  in  poffeffion  entirely 
lepends,  are  doubtful  uncertain  events,  which  probably 
nay  never  happen.  There  are  inftances  of  this  fort  VideDim- 
if  argument  for  confidering  fuch  remainders  as  coniin-  p^^b 
;ent.  infra,  iji. 

Now,  it  is  very  true,  fuch  a  remainder  as  I  have  lafl        (152) 
aftanced,  may  never  take  effect  in  pojfejfwn :  it  depends 
m  a  dubious  uncertain  event  whether  it  mall  or  not,  nay 
he  probability  is  againft  it ;  yet,  certain  it  is,  there  are 
lot  wanting  cafes  enough  in  our  books  to  prove  fuch  a  Moor  344. 
emainder   to  be  a  vejied  intereft.     But  this  is  not   the  iSaund.  151. 
mly  inftance  wherein  the  fame  principle  would  lead  us  Duncomb  <J. 
nto  miftakes ;    it  would  carry  us   much  farther,    and  Duncomb, 
irove  many   other  remainders  to  be  contingent,   which  c^\^ ra* 
;ave  ever    been    undoubtedly  confidered,    as   perfectly 
■jejied  in  intereft  as  any  remainders  whatfoever. 

If  we  examine  the  fame  cafe  by  the  diftin&ions  I  have 
aid  down,  we  mail  find  it  fall  clearly  under  the  de- 
"cription  of  a  vejied  remainder ;  for  here  is  a  preceding 
;ftate  to  determine  on  an  event  which  certainly  muft 
happen,  (viz.  the  death  of  A.)  and  the  remainder  is  fo 
limited  to  a  perfon  in  effe,  that  *  the  preceding  eftate  *  p,  3  ^3, 
may  by  fome  means  (viz.  by  forfeiture  or  furrender) 
determine  before  the  expiration  of  the  eftate  limited  in 
remainder,  i.  e.  before  the  expiration  of  A.\  life ;  ac- 
cordingly, if  A.'s  life  be  not  expired  at  the  determina- 
tion of  the  particular  eftate,  which  it  will  not,  if  A, 
Ihould  commit  a  forfeiture,  or  make  a  furrender",  then 
will  i he  remainder  take  effed   in pojfejjion ;  therefore   it 

comes 
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Comes  exprefsly  within  the  terms  of  the  foregoing  de- 
fcription  of  a  vejied  remainder ;  and  as  this  conclufion 
(153)  correfponds  with  the  authorities  in  point,  it  may  fairly 
be  confidered  as  an  inftance  of  the  juftnefs  of  that  dif- 
tinction  from  which  we  can  thus  immediately  derive  it. 

I  am  very  well  apprized  that  Lord  Chief  Juftice  Lee, 

in  his  argument  in  the  cafe  of  Smith,  on  the   demife 

of  Dormer  v.  Packhurjl  et  al.  as  reported  by  Finer,  feem$ 

to  ffete  the  fame  cafe  as-  an  inftance  of  one  fort  of  con- 

tingent  remainders,    in    the    words   following :    "  zdly, 

•*}  Where  the  particular  effete   may  determine   before 

f<  the  remainder  can  commence,  as  an  effete  to  A.  for 

"  life,    and  from  and  after  the   determination  of   his 

"  effete,  then  to  B.  during  the  life  .of  A.  this  is  good 

"  by  contingency,  that  is  if  A.  forfeit  his  effete  by  alien 

"  ation  or  otherwife,  in   his  life-time."1     This  pafTage 

*"P.  334.     'I  formerly   cbferyed  *  to  have  been  cited,  in   a  note 

Vol.  4.  .  under  the  definition  of  a  contingent  remainder,  in  Bacon's 

p.  306. ifl.        Abridgment;  and  thereupon  expreffed  my  wifh   that  its 

inargin.  force  had  been  duly  weighed  before  It  had  been  offered 

to  the  reader  in  that  detached  form,  which  muft  necef- 

farily  miflead   him.     But  I  find  it   has  been  fince  very 

properly  omitted  by  the  judicious  Editor  of  the  fourth 

improved  edition  of  that  valuable  book. 

The  quotation  was  taken,  from  Finetfs  report  of  the 
argument  at  large,  and  when  fo  detached  nothing  ap- 
pears to  control  or  invalidate  its  authority:  But  when 
connected  with  the  fequel  of  the  fame  argument,  its 
force/  yanithes  under  the  cleareft  evidence  of  fome  mif- 
take  or  inaccuracy  of  expreffion  in  the  words  fo  quoted: 
To  be  fatisfied  of  this  we  have  ohly  to  read  the  follow- 
ing parfage,  which  occurs  a  few  lines  lower  in  the  fame 
(l  54)  argument: '"  As  a  leafe  to  A.  for  life,  remainder  to 
"  another  during  the  life  of  A.  this  is  good,  becaufe 
"  by  pofTTbijity  the  remainder  may  take  effect,  by  the 
'  ■  tenant  for  life's  alienating  or  committing  a  forfeiture ; 
"  this  poftjbiiity  is  therefore  confidered  as  an  hvlerejl  in 
11  trie  grantor,  which  he  may  limit,  and  is  that  fort  of 
"  intereft  which  the  truftees  have  for  preferving  con- 
"■  tingent  ufes,  and  is  not  a  mere  right  of  entry,  not 
T-f*  335*  ""  *  a  contingent  remainder  but  a  vested  estate,  to 
*s  take  effect  by  thofe  ways  and  methods  of  'determiua- 
•      (■'.  -■    •.■     ■■     •     HI   ,  ;<:'.  .  *  ■     ■       -.-   ■  ««  ti0j| 
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tl  tton  to  which  the  particular  eflate   was  fubjeft  when 
"  it  was  created." 

This  Iaft  pafTage  goes  dire£Hy  to  the  point,  and  is 
conclufive :  it  exprefsly  ftates  the  very  fame  cafe,  and 
affirms,    that  fuch  remainder  is  not  a  contingent  but  a 
vefled  eftate,    to  prove  which   feveral   authorities    are 
there  cited ;  for  all  which  I  refer  the   reader  to  the  ar- 
gument itfelf.     Agreeable  to  this  idea  was  the  judgment 
given  in  that  cafe,  fo  far  as  it  refpe&s  the  point  I  am  Browns  Caf. 
now  confidering;   which  judgment   was  afterwards  af-  Parl- v- 4- 
firmed  in  the  Houfe  of  Lords.     It  is  evident,  therefore,  and  Vide 
the  firft  cited  paffage  muft  be   erroneous ;  and  as  fuch  I  Butl.  note 
fliould  have  pafTed  it  over  without  notice,  had  I  not  ap-  a6 
prehended  it  might  have  been  miftaken  for  an  authority, 
by  thofe  who  fliould  meet  with  it  detached  from  the 
cafe  at  large. 

The  above  cited  cafe  of  Smith  on  the  demife  of  Dor-       (155) 
mer  v.  Packhurjl  et  aV  was  a  limitation  in  remainder  Dormer  v. 
(after  feveral  preceding  eftates  for  life  and  in  tail)  to  Packhurft,^ 
the  ufe   of  A.  for  99  years  if  he  Jhould  fo  long  live,  and  f0'i/4^'  l°' 
from  and  after  the  death  of  A.  or  other  fooner  determination  3  Atk.  135. 
of  the  eflate  limited  to  him  for  99  years,  to  the  ufe  of  truf-  frown's  Caf. 
tikes  and  their  heirs  during  *  the  life  of  the  faid  A.  upon  p.  3'53,"  amj 
truft  to   preferve  contingent  eflates  &c    and  for  that  4°5- 
purpofe   to  make  entries  and  bring  afitions  &c.  but  to  m  p^  «-,^ 
permit  the  faid  A.  to  receive  the  rents  and  profits  65V. 
during  the   term  of  his  life  ;  and  after  the  end  or  other 
fooner  determination  of  the  faid  term,  to  the   ufe  of 
the  firft  and  other  fons  of  A.  fucceifively  in  tail-male, 
with  divers  remainders  over.     By  the  expiration  of  all 
the  preceding  eftates,  A.  came  into  poffeffion  of  the  eftate 
limited  to  him  for  99  years ;  and  having  a  fon,  he,  to- 
gether with  that  fon  when  he  came  of  age,  levied  a 
fine  of  the   lands  to  make  a  tenant  to  the  praecipe,  and 
fuffered  a   recovery  of  the  fame,  in  which  the  fon  was 
vouched.     The  fon  died  without   iffue,  and  afterwards 
A.  died  without   leaving  any  other  fon ;  the  next  fur- 
viving  remainder-man  made  his  actual  entry  within  five 
years,  and  the  queflion  was,  Whether  the  recovery  had 
barred  his  remainder  ?     ' 

This  point  depended  entirely,  on  another  queflicn, 
"Whether  the  freehold  was  in  the  truftees  during  the  life  of 
A-  or  net?  For  if  it  was,  the  recovery  was  not  well      [ufa 

fuffered      H  ' 
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Suffered  for  want  ©£a  good  tenant  to  the  pr<z cipe,  -and 
consequently  did  not  bar  the  remainder;  but  if  the  trufr 
tees  had  not  the  freehold,  then  it  was  in  the  Son,  and  of 
courSe  he  was  capable  of  making  a  good  tenant  to  the 
*^'337"  precipe,  and  *  the  recovery  in  that  cafe  was  well  fuf- 
fered ;  for  the  court  held  that  the  fine  by  leffee  for 
years  (A.)  or  the  reversioner  (the  fon),  could  only  ope- 
rate by  way  cf  eStoppel,  to  bar  the  parties  claiming 
imder  Such  leSTee  or  reverSion ;  but  did  not  acquire  the 
freehold  as  a  feoffment  would  have  done. 

To  prove  that  the  freehold  was  not  in  the  truStees,  it 
was  inSifted,  if,  That  the  remainder  to  the  truStees  was 
void  in  its  creation^  becaufe  to  commence  after  AS 
death,  and  then  hold  during  his  life,  which  was  repug- 
nant, arid  could  never  take  effect  at  ail :  idly,  If  not 
void  in  its  creation,  it  was  a  contingent  remainder,  be- 
icaufe  it  was  uncertain  whether  it  ever  would  take  effecl, 
as  the  term  of  99  years  might  not  determine  in  AS  life-, 
time.  3dly,  That  if  it  was  neither  void  nor  contingent, 
yet  it  did  not  amount  to  a  legal  ejlate,  but  was  only  a 
right  of  entry. 

But  the  pourt  refolved,  that  the  remainder  was  not 
void  iri  its  creation,  its  commencement  not  being  re- 
trained to  the  death  of  A.  but  limited  from  the  death  of 
A.  or  other  fooner  determination  of  the  ef  ate  for  99  years, 
•l1  S?)  aad  therefore  might  take  effe£t  by  Surrender,  forfeiture, 
or  effluxion  of  time,  iri  AS  life-time,  idly,  That  it 
was  not  a  contingent  remainder,  being  limited  to  perfons 
■*  P.  338.  in  ejfe,  *  without,  any  condition  precedent 'to  be  per- 
formed ;  it  did  not  depend  on  the  death  of  A.  but  on 
fuch  other  events,  (viz.  forfeiture,  Surrender,  i$c.)  as 
might  determine  the  particular  eitate  from  the  nature 
cf  the  eflate  it f elf.  %dly%  That  it  was  not  a  mere 
right  of  entry,  but  a  legal  eflate,  for  that  a  grantor  can= 
not  referve  a  right  of  entry  to  a  Stranger,  nor  can  a 
j  right  of  entry  fubfift  without  an  eitate.  Therefore  the 
truStees  had  the  freehold  for  the  life  of  A.  And* 
upon  the  whole,  the  court  held  that  the  fine  arid  reco- 
very did  not  bar  the  remainder.  It  is  to  be  obferved, 
that  this  very  cafe,  So  far  as  refpects  the  queflion,  whe- 
ther the  remainder  to  the  truStees  was  contingent  or  not, 
falls  direftiv  within  the  distinctions  I  have  above  laiq 
down,  and  is  capable  of  being   refolved  by  them  in  the 

;  km, 
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fame  manner,  and   with  the  fame  facility  as  the  cafe  I 
have  before  inflanced. 

It  frequently  happens,  that  contingent  remainders  in- 
tervene  between  the   particular  eftate   and  other   limi- 
tations over ;  upon  which  cafes  we  muil  obferve,  that 
wherever  a  contingent  remainder  is  limited,    which  is 
followed   by  another  limitation  over,  if  the  contingent 
limitation   be    not    in    fee,     the    fubfequent    limitation        {l$%) 
may   be  veflcd,  if   it  be  made  to  a  perfon  in  effe.     As 
upon  a  feoffment  to  the  ufe  of  feoffees   during  the  life  i  Rep-  1 37- 
of  A.  and  after    his  *  death,  to   the    ufe   of  "his   firft  ^dleigl?'s 
and     other    fons    fucceftively    in    tail;     with    feveral  ^  p 
remainders  over;    and    A.  having  no  fon*  at  the  time  •" 

of  the  feoffment,  it  was  refolved  that  all  the  ufes 
limited  to  perfons  not  in  effe  were  contingent,  but  the 
ufes  to  perfons  in  effe  were  <uejled  immediately ;  and  that 
the  contingent  ufes  when  they  fhouid  come  in  effe,  would 
veft  by  interpofition,  if  the  eftate  for  life,  which  ought 
•to  fupport  them,  was  not  difturbed. 

Where,  in  the  fame  conveyance,  an  eftate  for  life  is  li- 
mited to  a  perfon,  and  after  that  a  contingent  remainder 
to  another,    followed    by  a    remainder  to  the  heirs   or 
heirs  fpecial  of  the  firft  tenant  for  life ;    this  laft  limita-  ' !  ReP-  8o- 
tiqnfh.all.be  efteemed  executed  only  fub  modo;  that,  is,  Bowles's  cafe 
in  fuch  manner  as  to  open  and  feparate  itfelf  from  the  fupra,  tt. 
firft  eftate  for  life,  when  the  contingency  happens. 

The  preceding  cafes  are  inftances,  where  the  contin- 
gency of  the   intervening  remainders,  arofe  from  their 
being  limited   to  perfons  not  in  eff>.     But  if  there  be  a 
i  remainder  limited  to  a  perfon  in  effe,  fo  as  to  depend  on 
a  contingent  event,  if  the  fame  contingency  be  not  con- 
fidered  as  extending  to  the  fubfequent  limitations,  fuch 
of   thofe   limitations  as  are   to   perfons   in   effe  may  be        \l  59; 
vefted;    as  ill  the  cafe  *  of    Napper  v.   Sanders  above  *  P.  340. 
cited ;  where,  upon  a  feoffment  made  by  A.  to  the  ufe  Vide  fupraf 
of  himfelf  for  life,  and  after  to  the   ufe  of  the  feoffees  P-  IZ- 
for  80  years,  if  B.  and   C.  his  wife  fhouid  fo  long  live ;  %£*£* 
and  if  C.   furvived  B.   her  hufband,  then  to  the   ufe  of  Leibuiier, 
her  for  life,  and  after  her   deceafe  to  the  ufe  of  D.  in  infra>  P-  ^i 
tail,  remainder  over ;    though  it  was  agreed  that  C's 
eftate  for  life  was   contingent,  on   the   event  of  her  fur- 
viving  her  hufhand,  yet  it  was  held  that  the  fubfequent 
remaindevs  were  vefted. 
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So  where  lands  were  conveyed  to  the  ufe  of  the 
grantor  for  life,  remainder  to  A.  for  life,  remainder  to 
bis  firft  and  other  fons  in  tail-male  fuccefliveiy,  like  re- 
mainders to  B.  and  to  his  firft  and  other  foris,  remainder 
to  C.  and  D.  (the  grantor's  fitters)  and  the  heirs  of 
their  bodies*  reversion  to  the'grantor  in  fee  ;  after  the 
grantor's  death  A.  and  B.  having  no  fons  and  C.  being 
dead  without  hTue*  A.  cut  down  timber-trees  and  fold 
them ;  the  heir  bf  the  grantor,  as  then  feifed  of  the 
firft  eftate'  of  inheritance  in  one  moiety  of  the  lands, 
filed  his  bill  for  an  account  of  one  moiety  of  the  tim- 
ber-trees ;  and  though  it  was  objected,  that  it  was  more 
agreeable  to  equity,  that  the  value  of  the  timber-trees 
mould  be  put  out  for  the  benefit  of  the  fons  of  A-  and 
B.  which  might  be  born;  yet  Lord  Macclesfield  held, 
that  the  heir  of  the  grantor  as  Jjeifed  of  the  firft  eftate  of 
inheritance  in  a  moiety  at  the  time  of  *  felling  the 
trees,  was  intitled  to  a  moiety  of  the  timber ;  and  Lord 
Chancellor  King  was  of  the  fame  opinion  Upon  a  re- 
hearing. 

§0  a  fubfequent  contingent  remainder  may  become 
defied  in  kiterejl  before  a  preceding  one,  which  will  be 
no  obftructioh  to  its  fo  vetting.  As  where  A.  was  te- 
nant for  life,  remainder  to  his  firft  and  other  foris 
in  tail-male  fucceffively^  remainder  to  B.  for  life, 
remainder  to  his  firft  and  other  fons  iri  tail-male ; 
then  B-.  having  iiTue  a  fori,  and  A-*  no  fon,  A.  cut 
timber-trees;  it  was  adjudged  that  the  fon  of  B.  who 
was  then  tenant  in  tail*  fliould  have  them,  for  the 
property  thereof  was  in  him  by  reafori  of  his  inheri- 
tance, a"rid  the  remainder  to  the  firft  and  other  fons  of 
A.  was  no  impediment^  being  but  a  foffibiljty  which 
might  never  happem— But  here  it  is  to  be  obferved,  that 
Chancery  will  not  admit  of  wafte  by  colluftbn  between 
tenant  for  life  and  the  perfon  entitled  to  the  firft  -defied 
eftate  of  inheritance,  to  the  prejudice  of  perfons  not  in 
ijje;  any  more  than  it  will  permit  tenant  for  life,  having 
the  firft  vefted  inheritance  Iri  himfelf,  to  take  advantage 
of  it,  in  committing  watte  ?  to  the  prejudice  of  interme- 
diate contingent  remainder-men. 

But  where  there  is  a  contingent  limitation  in  fee  abfo- 
lute,  no  eftate  limited  afterwards  *  can  be  vefied.  As 
a  devife  to  A.  for  life,  without  impeachment  of  wafte, 
arid  if  he  have  iffue  malej  then  to  fuch  iffus^nale  arjcf 
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his  heirs  for  ever  ;  and  if  he  die  without  ifTue  male,  then  And  vide 
to  B-  and  his  heirs  for  ever ;  in  that  cafe  the  court  held  Jfif 'i?S 
that  the  remainder  to  B.  and   his  heirs  was  not  vefted,  D«e<u.  Holmes. 
becaufe  the  precedent  limitation  to  the  ifTue  of  A.  was  Goodnght  v. 
refolved  to  be  a  contingent  fee ;  and  they  took  the  dif-  Doe  ■».  p'erryn^ 
tin&ion  I  have  ftated ;  that  where  the   mean  eftates  lir  infra,  195.  and 
mited  are  for  life,  or   in  tail,  the  laft  remainder  may,  \l^av'%6^S7 
if  it  be  to  a  perfon  in  effe,  veft ;  but  that  no  remainder 
after  a  limitation  in  fee  can  be  vejied.     This  doctrine  is 
eftablifhed  by  other  cafes  noticed  in  the  fequel  of  this 
effay,  and  here  referred  to  in  the  margin. 

It  feems,  however,  that  a  contingent  determinable  fee, 
devifed   in  truft  for  fome  fpecial  purpofes  only,  will  not 
prevent  a  fubfequent  limitation  to  one  in  ejfe  from  being 
me  fled.     As  where  A.   devifed  lands  to   his  daughter  for  Tracy  v.  Le- 
life,  remainder  to  truftees  to  fupport  contingent  remain-  ^j*1'"' 
ders,  remain-der  to  her  firft  and  other  fons  fuecefftvely  in  Ambl.  Reji.° 
tail;  and  if  his  daughter   mould  depart  this  life  without  204. 
iffue  of  her  body  living  at  her  death,  then  he  devifed  the 
lands  to  trujhes  afid  their  heirs  until  his  coufin  N.  fhould 
attain  his  age  of  twenty-one  years,  upon  certain  trufls 
£jfr .   Item,  he  gave  and  devifed  the  lands  to  his  coufin  N.  *  P.  343. 
after  *he  fnould  have  attained  his  age  of  tWenty*one  years 
for  the  term  of  his  life,  remainder  to  truftees  to  fupport 
contingent  remainders,  remainder  to  the  firft  and  other 
fpnsof  N.  fucceihvely  in  tail  &c.  and  in  default  of  fuch 
iffue,  or  in  cafe  Ar.   fhould    die   before   twenty-one  and 
without   iffue,  remainder  over.     Lord   Hardwicke  held, 
that  the  contingency  of  the   daughter's  dying  without  if- 

|  fue  living  at  her  death,  affected  only  the  eftate  limited  to 
truftees  until 'A",  fhould  attain  twenty-one  ;  that  this  limi- 
tation to  truftees  was  not  an  abfolute  fee,  as  was  contended^ 
but  a  determinable  fee-;  that  the  eftate  limited  to  Ar.  was 
/only  contingent  until  he  fhould  attain  twenty-one  ;  and 
that  this  contingency  extended  to  none  of  the  fubfequent 
eftates,  and  therefore  the  remainders  oyer  to  perfons  in . 

\  effe  were  vefted. 

It  frequently  happens  that  eftates  are  fubje&ed  to  a 
power  of  appointment  in  the  firft  taker  &c.  with  re- 
mainders aver  in  default  of  fuch  appointment.  Upon  which, 
an  opinion  lias  obtained  in  fome  inftances,  that  fuch  a 
power  fufpended  the  effect,  of  the  fubfequent  limitations, 

;  and  kept  them  in  contingency,  inftead  of  their  vejiing  fub- 
jcct.  to  be  divefledbj  a  fubfequent  execution  of  the  power. 

Th<3 
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ib  Co.  Rep.      jj^  opinion  of  the  Chief  juftice  on   the  fecond  point  id 

Leonard  Lovieh  cafe,  as  well  as  that  of  Lord  Hardvjicke 

f  P.  344.      in  the  cafe  of  Sir  *  Robert  Walpole  v.  Lord  Conway  were 

Erd'cwa  '  to  tllis  effe<a-  But  thefe  have  bden  over-ruled  by  later 
Barnard.  Cane,  determinations :  and  indeed  that  of  Lord  Hardwicke,  m 
Rep.  153.  the  lafl  mentioned  cafe,  being  exprefsly  founded  on  the 
tiorfto  cbiuiren  decifion  in  Loddington  v.  Kime,  was  no  further  an  autho- 
in  tail,  in  de-  rity,  than  the  doctrine  in  that  cafe  on  which  it  was 
fault  of  aj>-  grounded,  bore  it  out.  But  I  rather  think  the  doctrine 
the  father,  ufi-  m.  Loddington  v.  Kime,  did  not  go  the  length  of  the  opi- 
dsr  a  power  of  nion  in  Walpole  v.  Lord  Conway,  as  I  mall  obferve  by  and 
feftatt' iufany  Dy  :  anc*  ^.accordingly  find  Lord  Hardwicke  making  at 
of  them  he       different  decifion  in  a  fubfequent  and  more  mature  cafe, 

pieafed,   and 

therefore    held  contingent,  during  his  life. 

Cunningham  Thus,  where  by  marriage  articles,  money  was  agreed 
I  Vc°°i^4.  *°  ^  ^a^  out  m  tne  purchafe  of  lands  to  the  ufe  of  the' 
huiband  for  life,  remainder  to  truftees  during  his  life)  to 
preferve  &c.  then  to  the  wife  for  life  ;  then  to  all  and 
every  child  or  children  to  be  begotten  by  the  huiband  on 
her  body,  for  fuch  eftate  &c.  proportion  cjfe.  as  the  huf- 
band  and  wife  during  their  joint  lives,  by  any  writing 
tinder  hand  and  feal  and  attefted  £5V.  mould  appoint :  in 
default  of  a  joint  appointment,  then  as  the  furvivor 
mould  appoint ;  and  in  default  of  appointment  to  be 
equally  divided  among  the  children,  if  more  than  one  as 
tenants  in  Common,  with  crofs  remainders  and  benefit  of 
*'P.  345.  furvivorfhip  ;  if  but  one,  then  to  that  child  *  in  tail,  in 
deiault  of  fuch  iffue  to  the  huiband  his  heirs  and  affigns 
for  ever. 

Upon  a  queflion,  whether  the  inheritance  in  the  lands 
•  to  be  purchafed,  would  have  veiled  in  the  father,  it  was 
contended  it  could  riot ;  becaufe  during  his  whole  life, 
the  inheritance,  fuppofing  a  purchafe  made,  would  have 
been  in  abeyance  ;  for  as  he  might  have  limited  it  to  any 
child  in  fee,  and  the  provifion  over  in  default  of  appoint- 
ment would  then  have  been  out  of  the  queftiori,  it  was  a 
fpr-inging  ufe,  refting  in  fufpence  d*iring  his  life ;  for 
which  Lord  Conway's  cafe  was  referred  to. 

But  Lord  Hardwicke  held,  that  the  father  taking  a» 
eflate  for  life  .  by  the-  fame  ■  fettlentent ,  the  inheritance 
would  have  veiled  in  him.  He  faid,  that  where  no  per- 
fon  was  feen  or  known    in  whom  the  inheritance  could 

veft. 
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vert,  it    might   be    in    abeyance — that  the  fee's  being  i*\ 

abeyance,  had  in  fome  cafes  occafioned  an  ad  of  parlia-? 

meat  to  remedy  it  ;  but  there  it   was  not  fo  :  nor  did  the 

power  of  appointment  make  any  alteration  therein;  for  the 

only  effect  thereof  was,  that   the  fee,  which  was  vejled, 

was  thereby  fubjefi  to  be  divejled  it  the  whole  was  appoints 

ed  :  or  if  part,  fo  much,  as  was  not  drawn  out  of  the  inher- 

ritance,  frill  remained  in  the  father  as  part  of  the  old  fee  ; 

and  there  was  no  occafion  to  *  put  the  inheritance  in  *  P.  346* 

abeyance  ;  which  the  court  never  did,  but  from  neceffity  ; 

and  would  fo  mould  it   by  opening  the  eft  ate,  as  in  Lewis 

Bowles's  cafe  and   feveral  others,  as  bell:  to  anfwer  the 

purpofes  of  the  limitations.     But  if  the  appointment  was 

not  made,  it  remained  undifurbed. 

It  is  to  be  obferved,  that  this  was  not  a  cafe  in  which 
the  eftate  was  originally  the  father's,  or  vefled  in  him  at 
all  before  the  fetdement ;  where  the  limitation  of  the  fee 
to  him,  being  the  reverfion,  and  part  of  his  old  ejlate^ 
would  have  remained  vejled  in  him  till  divefted,  by  the 
veiling  of  a  contingent  remainder.  But  it  was  the  Gafe 
of  money  to  be  laid  out  in  lands,  where  the  father's  ti- 
tle to  the  inheritance  was  to  originate  in  the  fame  fettle  ment 
as  the  limitations  to  the  children  ;  and  by  which  as  Lord 
Hardwicke  obferved,  as  the  father  took  alfo  an  eftate  'for  -  • 
!ife,  the  inheritance  according  to  the  ordinary  rules  vejled 
in  him.  - 

And  again  in  a  very  late  cafe,  where  by  marriage  fet-  Doe  ^  Martin; 
dement  lands  were  limited  to  the  ufe  of  the  wife  and  her  y- .  p#  • 
heirs  till  the  marriage,  afterwards  to  her  feparate  ufe  for 
life,  remainder  to    the  ufe   of  her   huiband  for  life,  re-^ 
mainder  to  the  ufe  of  all   and  every  child  or  children  of 
the  marriage,  or  fuch  of  them  for  fuch  eflates   and  inte- 
refls  &c.  and  *  in   fuch  parts,  mares  and  proportions  as  *P.  iA.hi, 
the  hufband  and  wife  fhould   by   deed  appoint,  and   for 
want  of  fuch  appointment,  then  to   the  ufe  of  the  child      • 
or  children   of  the  marriage    in  fuch  parts,  mares,  and 
proportions  and  for  fuch  eflates  and   interefts  as  the  fur- 
vivor  of  them  mould  by  deed  or  will  appoint ;  and  for 
want  of  fuch  appointment,  then  to  the  ufe  of  all  and  every 
the  child  or  children  equally  mare  and  fhare  alike,  &c. 

Upon  a  queition,  whether  the  remainders  to  the  chil- 
dren were  vejled,  or  contingent ;  it  was  contended,  that 
the  power  of  appointment  prevented  their  veiling,  byab- 

forbing; 
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(orbing  the  whole  fee  ;  and  the  cafes  of  Leonard  Lovte, 
Loddihgton  v.  Kime  and  L :■:  I  Conway  were  cited  in  fup- 
pbrt  of  this  conduho? 

Lord  Kenyan-;  ■.  oferving  that    the  judgment  mull 

depend  on  the  ai  t#ifes  eited ;  the  .three  leading  of 
which,  were  Lov:e  s  cafe — Waipok  v.  Lord  Conway,  and 
Cunningham  v.  Moody,  and  noticing  the  opinions  in  the  two 
lafl,  wis  happy  to  find  that,  in  the  laft  of  thofe  cafes  Cun- 
ningham v.  Moody,  #fere  Lord  Hardwicke  had  an  oppor- 
tunity of  reconfkiering  this  queftion  more  fully,  and  at 
a  time  of  life  when  his  judgment  was  more  mature,  he 
determined  different!/,  (from  the  opinions  held  in  the 
^  P.  348.  two  former.)"  Mis  *  Lordfhip  faid,  he  could  not  find  any 
fubftantial  diftinclion,  between  that  cafe  and  the  princi- 
pal one..  That  the  limitations  to  the  children  were,  firft 
fubjeft  to  a  power  of  appointment  to  the  children,  &c. 
And  whether  the  limitations  preceded  or  followed  the 
power  of  appointment,  it  made  no  difference. 

That  the  opinion  of  Lord  Hardwicke  in  the  latter  cafe 
was  peculiarly  deferving  of  attention ;  becaufe  when  it 
was  difcuffed,  the  former  one  of  Walpole  v.  Lord  Conway, 
where  he  had  intimated  a  different  opinion,  was  ftrongly 
preffed  upon  him ;  and  becaufe  too,  he  decided  the  laft 
cafe,  at  a  time  when  he  had  the  affiftanee  of  fomeof  the 
mod:  eminent  lawyers  who  ever  attended  the  bar  of  that 
court.  Lord  Kenyan  therefore  thought,  that  on  the  auv 
thority  of  that  cafe,  the  remainders  to  the  children  were 
vefted,  fubject  neverthelefs  to  be  diverted  by  the  parents 
executing  the  power. 

Mr.  Juftlce  Bullet  further  cited  the  cafe  put  by  Mr.  J, 
Powell.  1  Lord  Raym.  1 1  58.  of  a  limitation  to  fuch  per- 
forms as  'A.  mould  appoint  by  Will,  remainder  over,  in 
fupport  of  the  fame  conclufion,  and  judgment  was  given 
accordingly.  s 

*  I  cannot  difmifs  the  laft  noticed  cafes',  Without  fome 
observations  upon  the  diftin<5tion  between  them,  and  the 
cafe  of  Loddiiigton  v.  Kime  and  others  of  that  kind  ;  where- 
in it  has  been  repeatedly  decided,  and  now  I  apprehend, 
fettled  beyond  difpute,  that  no  limitations  after  a  con- 
tingent limitation  of  the  fee  flmple  abfolnte,  can  be  veiled. 
The  prima,  facie  refemblance  of  the  cafes,  feems  to  call 
for  an.  attention  to  the  grounds  of  diftin&ion  between 
them.     Such  indeed,  >i§   their    nrft  refemblance,    as   to 

have 


And  vide  the 
fame  dodtrine 
as  to  peribnal 
property. 
1  Vez.  1 1  o. 
■S  Vez.  108. 
A  mo.  365. 
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Jiave  led  Lord  Hardwicke  to  the  opinion  he  adopted  m 
Walpok  v.  Lord  Con-way,  when  he  referred  to  Loddington 
V.  Kime,  as  an  authority  in  point  for  it.  But  I  have 
already  obferved,  that  the  precedent  does  not  appear  to 
go  the  length  for  which  it  was  fo  reforted  to. 

The  firrt  obfervable  difference  betwixt  the  cafe  of  Lod~ 
\dington  v.  Kime+  and  that  of  Walpole  v.  Lord  Conway  is, 
(that  in  the  former  there  was  an  actual  limitation  oj  the  fee 
(though  in  contingency.  And  it  was  therefore  held,  that 
|  any  fubfequent  limitation  of  it  mull  be  equally  contingent, 
gas  depending  on  the  failure  of  the  firit,  and  only  operat- 
ing in  the  alternative  of  it ;  but  in  t^e  cafe  of  Walpole  v. 
|  Lord  Conway  as  well  as  in  thofe  of  Cunningham  v.  Moody  ^ 
Imd  Doe  v.  Martin,  no  a£lual  limitation  of  the  fee  exifted, 
j or  could  *  exift,  before  the  execution  of  the  power  of  *P.  3S9* 
I  appointment.  For  a  general  power  of  appointing  any 
hftate  or  interefl  ad  libitum,  though  enabling  to  limit  the 
I  fee,  does  not  afcertain  any  eflate  to  be  limited  ;  there- 
fore no  limitation_of  the  fee  arifes,  until  it  be  a£tiially  ap- 
I  pointed  under  the  power.  The  appointment  when  exe- 
I  cuted  may  not  reach  the  fee  ;  it  may  Mop  at  an  eftate  for 
j  years,  for  life,  or  in  tail  ;  and  until  the  appointment  be 
I  complete)  the  power  amounts  no  more  to  a  limitation  of 
I  the /if,  than  it  does  of  an  eflate  tail,  or  any  other  afcer- 
Ytainable  interefl,  equally  within  the  extent  of  the  power, 
I  but  in  which  the  execution  of  it  may  terminate)  without 
fi  limiting  the  whole  fee. 

The  cafes  therefore*  wherein  the  eflate  to  be  appoint^ 
ed  is  not  fixed  by  the  power  itfelf  to  be  in  fee,  feem  fuf* 
ficiently  diftinguifhable  from  Loddington  v.  Kime,  on  the' 
ground  I  have  noticed,  of  their  not  containing  any  limi- 
tation of  the  fee,  until   the.  appointment  decides  upon 
an  eftate  to  that  extent :  but  the  di(Hn£tion,  in  this  view 
E  of  it,  feems  to  fall  fhort  of  thofe  cafes,  where  the  power 
i  itfeu  confines  the  operation  of  the  appointment  to,  the  /*?<? 
alone.     As  in  the  imlance  of  a  fettlement   to  the  ufe  6f 
A.  for  life,  remainder  to  the  ufe  offuch  child  or  children 
.   of  A.  and  his  or  their  heirs  and  affigns,  as  A.  mall  by 
*  deed  &c.  appoint ;  and  in  default  of  fuch  appointment,  *P.  351, 
remainder  over.     Here  the  power  of  appointment  being 
fixed  to  a  limitation  of  the  fee,  the  cafe  might  poffibly, 
on  that  account,  be  thought  to  be  more  Dearly  allied  to 
Vol.  I,  O  thaj 
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that  of  Loddington  v.  Kitne ;  and  to  amount  to  a  contingent 
limitation  of  the  fee  by  the  deed  itfelf,  as  in  that  cafe. 

I  am  not  apprifed  of  any  a&ual  decifion  on  a  cafe  thus 
circumftanced  ;  the  opinion,  however,  of  Powell  J. 
Lord  Raym.  1 1  50.  when  he  fays,  "  That  though  it  was 
"  a  doubt  in  Leonard  Loveyh  cafe,  whether  a  remainder 
"  could  be  limited  after  a  contingent  fee,  yet  it  is  none 
*'  now ;  and  therefore  if  a  fee-fnnple  be  limited  to  fuch 
"  perfons  as  A.  mail  appoint  by  his  will  remainder  over, 
"  that  it  is  a  good  remainder  vejled  till  the  appointment* 
moil  completely  reaches  and  applies  to  the  very  point ; 
to  which  we  may  add,  that  there  is  not  in  any  one  of  the 
above  decifions,  refpefting  the  power  of  appointment 
not  fufpending  the  effect  of  the  fubfequent  limitations: 
the  lead  notice  taken  of  any  difference  in  this  refpecl:,  be- 
tween the  operation  of  the  appointment  being  confined  t( 
a  limitation  of  the  whole  fee  or  not ;  nor  among  the  rea 
fons  given  for  thofe  decifions,  is  there  any,  the  remotef 
reference  to  the  latter  ground. 
352.  *This  leads  us  to  a  conclufion,  that  the  do&rine  c 

Loddington.  v.  Kime,  is  to  be  reconciled  with  that,  in  th» 
above  cafes-  of  limitations  through  the  medium  of  power 
of  appointment,  upon  a  principle  founded  in  the  adoptio 
sr  ufe  of  that  medium  itfelf,  abstracted  from  the  extent  0 
modification  of  the  appointing  power.  And,  I  think, 
proper  attention  to  the  fubject,  will  mew,  that  the  prin 
ciple  of  the  diflin&ion  I  have  already  noticed,  in  regar 
to  the  cafes  where  the  power  in  them  is  not  reftri&ed  t 
an  appointment  of  the  whole  fee,  is  really  founded  on  th 
mode  of  limitation  by  reference  to  the  medium  of  an  appoint 
ment,  viz.  that  the  effefl  of  the  limitation  in  any  Jh ape  0 
degree  at  all,  depends  en,  and  commences  in,  the  executio 
of  the  appointment  :  and  in  that  view  of  the  above  princi 
pie  of  diftincfion,  it  feems  indifferent  whether  the  limit 
of  theeflate  to  be  appointed,  are  afcertained  or  not,  b 
the  deed  creating  the  power.  For  the  limits  of  the  eftat 
are  nothing  at  all,  during  the  interval  in  which  the  limita 
tion  of  the  eftate  itfelf  is  not  fubftjling,  that  is,  till  the  ap 
pointment  gives  it  fome  direction,  and  fupplies  it  with  a; 
object. 

>  And  here  feems  to  be  the  foundation  for  one  genera 
diflin&ion,  between  cafes  where  the  limitation  of  the  fe 
is  originally  and  finally  contained   in,  and  made  by  th 

cotiveyar.c 
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'tofroeyance  *  itfelf;  and  thofe  where  its  effecl  is  referred  to  %  p.  35^ 
hfulfequent  direction  or  "appointment.  In  "trie  firft  cafe, 
there  exifts  an  a&ual  limitation  of  the  fee  complete  and 
perfefl,  as  it  ever  can  be,  from  the  time  of  executing  the 
deed ;  in  the  other,  no  limitation  at  all,  however  tho- 
power  may  be  Worded,  aclually  exifls,  until  the  appoint" 
went  gives  it  effence.  The  deed  is  not  complete  nor  ope- 
rative before,  as  to  aiiy  limitations  referred  by  it  to  the 
power  of  appointment.  If  no  appointment  is  ever  madefi 
no  fuch  limitation  is  made ;  how  then  can  it  intercept  or 
fufpend  the  effe<St  of  limitations  actually  made  f  When 
the  limitation  is  ejfecled  by  an  execution  of  the  power,  it 
may  diveji  other  fubftituted  limitations,  which  had  at- 
tached before  its  exigence  ;  but  it  would  be  ftrange  to  con- 
fider  it  as  operating  to  their  exclujioti,  during  its  0W11  non- 
exijfence.  Wherever  the  effect  of  the  limitation  is  re- 
ferred to  a  poWer  of  appointment,  it  is  wholly'  ineffective 
from  the  execution  of  the  deed,  till  that  of  the  appoint- 
ment ;  and  as  much  a  nullity,  until  raifed  by  the  execu- 
tion of  the  power,  as  if  it  had  netier  been  noticed  in  the 
deed  at  all ;  but  where  it  is  finally  made  by  the  original 
deed  itfelf,  it  has  all  the  exiflence,  all  the  efficacy  which  it 
icaii  derive  from  the  deed ;  nothing  remains  to  give  the 
deed  any  further  operation  in  refpe£t  to  it.  Thef  limita- 
tion bears  efficiency  in  it*  from- the  execution  *  of the  deed,  *  P.  35  4* 
and  its  ultimate  effec\  only  awaits  the  occurrence  of  the 
object,  which  it  is  directed,  by  the  deed,  to  attach 
upon. 

The  above  grounds  of  diftincHori  may,  perhaps,  ferve 
to  bring  all  tlie  cafes,  where  limitations  are  referred  to 
powers  of  appointment*  within  the  doctrine  in  Cunning- 
ham v.  Moody,  attd  Doe  v.  Martin ;  without  in  the  leaf! 
clashing  with  that  of  Lbddington  v.  Kime5  and  others  de- 
cided on  the  fame  principle  ;  and  I  therefore  thought, 
thev  merited  fome  notice  in  this  place. 

We  may  next  obferve,  that  the  above  cited  cafes  of 
Napper  v.  Sanders  (in  which  C.  died  before  her  hiifbartd,  VIde  rxiPri> 
and  therefore  the  event  on  which  her  remainder  for  life  p"  x 
was  to  take  effe£t  never  happened)  and  Trdcey  v.  Lethu- 
lier,  are  two  eXprefs  authorities,  that  where  a  remainder 
is  limited,  evert  to  a  perfon  in  effe,  fo  as  to  depend  oil  a 
contingency,  this  contingency  may  be  confidered  as  con- 
fined to  fuch  remainder ;  without  extending  to  Or  affe£t- 

Q  2,  insf 


CONTINGENT    REMAINDERS 

ing  the  fubfequent  limitations  ;  as  was  held  in  regard  to 
the  contingency  cf  C"s  furviving  her  hufband  in  the  cafe 
of  Napper  v.  Sanders,  and  in  refpecl:  to  the  contingency 
of  the  daughter's  leaving  no  iffue  living  at  her  deceafe, 
in  the  cafe  or  Tracey  v.  Letkulier. 

■*  P.  355.        *  This  brings  our  attention  to  thofe  cafes,  wherein  a  con- 
dition annexed  to  a  preceding  eftate,  is,  or  is  not,  con-, 
fidered  as  a  ccndition  precedent  to  give  effect  to  the  ulte- 
rior   limitations,.     We  may  diftinguifh   fuch  cafes  into 
three  claftes :    Firft,  limitations  after  a  preceding  eftate 
which  is  made  to   depend   on   a  contingency  that  never  j 
ta,kes  effect.—- Secondly,  limitations   over  upon  a  condi- 1 
tional   contingent   determination   of    3   preceding    eftate. 
where  fuch  preceding  eftate  never  takes  effeB  at  all.  Third-  j 
ly,  limitations  over  upon  the  determination  of  a  preced- 
ing eftate  by  a  contingency,  which  though  fuch  preced- 
ing eftate  takes  efFeft,  never  happens. 

The  above  noticed  cafes  of  Napper  v.  Sanders  and  7V«  j 
cey  v.  Letkulier,  appear  to  fall  under  the  firft  clafs  of  thi  J 
diftribution  ;  in  which  cafes  we  find,  that  the  contingen  I 
ey  affected  only  that  eftate,  which  it  was  firft  annexed  tc  I 

Bradford  v,       without  extending  to  the  ulterior  limitations. 

Dougi.  Rep  S°  in  a  cafe  referred  to  the  court  of  K.  B.  from  Chan 

63'.  eery,  where  there  was  a  devife  in  truft  for  the  teftator: 

fon  for  life,  and  after  his  deceafe  unto  his  firft  and  othe 
fems  by  any  future  wife  in  tail,  remainder  to  the  daugh 
ters  of  fuch  future  marriage  in  fee  ;  followed  by  a  pro 
P*  356°  vifo,  that  If  his  faid  fon  fhouid  thereafter  marry  with  an 
woman  *  related  in  blood  to  M.-'A.  his  then  wife,  all  th 
above  H-fes  fe  far  as  they  fbould  relate  to  the  iffue  of  fuc 
future  marriage,  rhc-uld  ceafe  and  determine  ;  it  bein 
his  ftedfaft  refofution,  as  far  as  the  law  enabled  him,  t 
hinder  that  no  perfon  any  ways  of  kin  in  blood,  or  born  0 
defcended  from  any  fuch  perfon,  fhouid  inherit  any  pai 
of  his  faid  eftate  5  and  m  fuch  cafe,  notwithftandin 
there  fhouid  be  lawful  iffue  of  his  faid  fon  by  fuch  fu 
ture  marriage,  they  fhoufd  take  nothing  under  his  will 
but  the  truftees  fhouid  ftand  feifed  to  the  life  of  the  tef 
tator's  brothers  children  in  tail ;  and  in  cafe  of  all  thei 
deaths  in  his  own  life-time  or  afterwards  without  iffue 
then  he  gave  all  his  real  eftate  to  his  own  right  heirs ;  h 
meant  fitch  heirs  only,  as  fhouid  be  no  ways  related 
Hood,  or  claim  any  defcent  from  any  perfon  related  i 
blood  to  M.  A\-  his  faid  fon's  "then  wife,  all   and  every  0 

whoii 
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whom  he  thereby  utterly  exc hided  from  any  right,  title, 
or  benefit  from  his  real  or  perfonal  eftate  in  any  fhape 
whatfoever.  After  the  teftator's  deceafe,  M.  A.  died, 
and  after  her,  the  teftator's  fon  without  iflue,  and  with- 
out having  married  again.  And  it  was  contended  that 
the  limitations  to  the  teftator's  brother's  fons,  depending 
on  his  faid  fon's  marrying  again,  and  having  therefore 
failed,  the  heir  at  law  was  entitled. 

*  Lord  Mansfield  obferved,  that  nothing  could  be*  P.  357. 
clearer  ,than  the  teftator  meant,  that  no  child  of  M.  A. 
fliould  take  in  any  event ;  and  yet,  according  to  the  ar- 
gument infifted  on,  fuch  child,  if  there  had  been  one, 
muft  have  taken;  and  the  court  certified  they  were  qf 
opinion,  that  the  children  of  the  brother  of  the  teftator 
took  eftates  tail  with  erpfs  remainders.  Here  we  fee 
that  upon  the  evident  intention,  the  contingency  of  the 
fon's  marrying  again  EsV.  was  confined  to  the  eftates 
limited  to  his  future  iflue. 

And  in  a  later  cafe,  where,  a  teftator  ?  after  devifing  Horton  v. 
lands  to   his  wife  for  life,  and  exprefling  his  next  defire  ,  Dumf.  & 
to  provide  for  his  fitters,  but  confidering  that  his  fifler  M.  Eaft.  346, 
wife  c/W.  was  already  well  provided  for,  during  the  life  of 
her  faid  hujb and,  and  therefore  would  not,  unlefs  Jhe  happen- 
ed to  furvive  him,  want  any  afjiftaiice  to   enable  her  to  live  in 
the  world ;  he  devifed  certain  lands  to  t^uftees  their  heirs 
and  afligns,  in  truft  that  they  and  their  heirs  during  the 
life  of  the  faid  M.  fhould  pay  the  rents  and  profits  to  the 
teftator's  lifters  E.  and  jS.  their   heirs' and  afligns ;  and 
from  and  after  the  deceafe  of  the  faid  W.  in  cafe  the  tef- 
tator's fifler  M.  jhould  be  then  living,  then  to  the  ufe  of  the 
three  fitters  feveially  in  thirds  for  their  refpe&ive  lives, 
with  feveral  remainders  to  their  fons  *  fuceeflively  in  tail,  *?•  35^° 
remainder  to  their  daughters  as  tenants  in  common,  with 
crofs  remainders  between  the  fitters  on  default  of  iflue  of 
their  bodies  refpefitively :  it  was  held,  that  the  conditi- 
on of  the  married  fitter's  furviving  her  huiband,  did  not 
extend  to  any  .  of  the  limitations  fubfequent  to  her  eftate 
for  life. 

The  conftrufition  in  thefe  cafes,  as  to  the  reftriclion  of 
the  contingency,  to  the  eftate  firft  hinged  upon  it,  ap- 
pears to  depend  on  the  teftator's  apparent  intention,  not 
.  to  extend  it  further.  For  wherever  there  is  no  apparent 
.  diftin&ion  in  view  in  this  refpe£t,  between  fuch  eftate, 
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ond  thofe  which  follow  it,  the  contingency  it  feemst- 
will  equally  affect  the  whole  ulterior  train  of  limita- 
tions. 

Davis  w.  Thus  in  cafe  of  a  devife  to  the  teftator's  fon  and  the 
fpt0^"  heirs  of  his  body,  and  if  his  faid  fon  fhould  die  without 
«5o*.  ifllie  of  his  body,  and  the  teftator's  w'\fe  fhould  furvive 
the  faid  fon,  then  the  teftator's  wife  fhould  enjoy  thq 
premifTes  for  her  life,  and  after  her  deceafe  that  the 
premiiTes  fhould  be  enjoyed  by  the  teftator's  fifter  for 
her  life,  and  after  her  deceafe  (the  teftator's  fon,  Wil- 
liam ,  Hooker,  being  dead,  without  iffue  as.  aforefaid) 
then  the  teftator  devifed  the  premifTes  over  m  fee :  the 
teftator?s  wife  did  not  furvive  the  teftator*s  fon,  but  he 
^F-3S9-  died  after  her  without  iffue:  *  and  upon  a  quefticn, 
whether  the  ulterior  devife  over  had  not  failed  by  the 
wife?s  death  in  the  fen's  life-time,  a  cafe  was  (by  con- 
fent)  made  for  the  determination  of  the  Judge  (Rey- 
nolds) who  tried  the  caufe ;  whofe'  opinion  was,  that 
the  remainder  limited  by  the  will  was  a  contingent  rer 
mainder,  depending  on  the ,  death  of  the  ion  without 
iffue  in  the  life  of  the  teftator's  wife  ;  and  as  that  con* 
tingeney  never  happened,  the  remainder  which  depended 
thereon  could  never  arife  ; — -In,  this  cafe  the  Judge 
feerns  to  have  laid  much  ftrefs  on  the  words,  "  th6, 
(e  teftator's  fon  being  then  dead  without  iffue  as  afore- 
*'  faid"  annexed  to  the  remainder  after  the  wife's  de- 
ceafe, 'as  equivalent  to  a  repetition  of  the  contingency 
firft  exprefled  of  the  foil's  dying  without  iffue  the  wife 
then  living. 

Doe  v.  An({  again.,    where    lands   were   devifed   to   truftees, 

Doug.  jtep.       upon  truft  out  of  the  rents  to  pay  20  I  annually  to  the 

75.        •  "       teftator's  daughter  for  life,  and   to  pay  the   refidue  of 

the   rents,    and   the   whole   after  her    deceafe,    to   her 

hufband  for  his  life  j  and  if  foe  fhould  happen  to  furvive 

her  hufband  then  to  /land  feifed  of  all  the   lands  upon  the 

trufts   after   mentioned,  viz.  to    his   faid  daughters  for 

life,  then  to  "her  fon  H.   and  the  heirs   of  the  body  of 

her   hufband  by   her,    remainder  to    the   heirs   of   her 

^"P.  i6o*       body  by  any  *  other  hufband,  remainder  to  her  hufband 

and  his  heirs  for  ever.     The  teftator's  daughter  died  in 

the  life -time  of  her   hufband,  and  it  was   held  that  il 

limitations   over  fhould   not   take  effect;    for  that   the 

contingency  was  not  confined  to  her  'life  ejlate,  but  ex*- 

•     -  ~  tended 
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tended  to  all  the  fubfequent  limitations.  The  court 
not  finding,  upon  the  whole  will,  fufficient  to  gather  a 
different  intent ;  fo  as  to  warrant  them  in  fupplying  the 
omitted  words.  In  this  cafe  we  may  obferve,  that  the 
contingency  itfelf  was  exprefsly,  by  the  words  of  the 
will,  extended  to,  and  equally  connected  with  all  the 
fubfequent  limitations  -?  for  the  truftees  were,  in  that 
went,  to  ftand  feifed  of  the  lands  to  the  feveral  ufes, 
intents,  and  purpofes  in  the  will  after  mentioned;  <vuhick 
ufes  included  as  well  the  limitation  to  the  wife  for  life,  as 
thofe  following  it ;  fo  that  there  was  no  particular  con- 
nection of  the  condition  with  her  eftate,  more  than 
with  any  of  the  reft. 

As  an  inftance  of  that  clafs,  where  fubfequent  eftates        (163) 
were  limited  on  a  conditional  determination  of  a  pre- '  Scatterw^d 
;eding  eftate,  and  fuch  preceding  eftate  never  took  ef-'^-Ejjg?* 
:ecl  at  all ;  'we  may  refer  to  thje  cafe  of  a  devife  to  '     ** 

-ruftees  for  eleven  years,  remainder  to  the  firft  and 
3ther  fons  of  B.  fuccefliveiy  in  tail-male,  provided  they 
hould  take  the  teftator's  firname,  ■*  and  in  cafe  they  *P.  361* 
Dr  their  heirs  mould  refufe  to  take  the  teftator's  firname, 
Dr  die  without  iffue,  remainder  to  the  firft  fon  of  C. 
"emainder  over.  B.  died  without  having  had  any  fop, 
C.  had  a  fon  at  the  time  of  the  devife.  The  court  did 
not  agree  as  to  the,,  validity  of  the  devife  to  the  firft 
:on  of  B.  being  after  a  term  of  years  without  any  pre- 
:eding  freehold  to  fupport  it;  but  refolved  that  the  fub- 
fequent limitation  to  the  firft  fon  cf  €.  who  was  then 
<n  effe,  and  capable,  took  effect ;  and  that  the  pre- 
ceding limitation  to  the  firft  fpn  of  B.  or  the  condition. 
rhereto  annexed,  did  not  operate  as  a  precedent  cont- 
ention which  mult  happen,  to  give  effect  to  the  fubfe- 
quent limitation  to  the  fon  of  C.  but  was  only  a  prece- 
dent eftate  attended  with  fuch  limitation. 

Of  the  fame  opinion  was  Lord  Hardwicke  in  the  cafe  ?  Vezey  4«- 
off  Avelyn  v.  Ward;  who  faid  he  knew  of  pb  cafe  of  a       (164) 
remainder,    or  conditional   limitatioi}  over,    of  a  real  jones«. 
eftate,  fo  as  to  leave  a   proper  remainder,  or  to  defeat  Weftcom.be, 
an  abfotute  fee  before  limited  by  a  conditional  limita-  *    *  • 
tlon,  but  if  the  precedent  limitation,  by  what  means  Avelyn  v. 
foever  be  out   of   the  cafe,    thej  fubfequent  limitation  Y\fet  azq 

Statham  v. 
Jkijj  Coy^p.  Rep.  40.  and  other  cafe*  noticed,  Infra  400.  ct  l'eq. 

fhouid 
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fhould  take  place.  As  the  faid  cafe  of  Avelyny.  Ward? 
and  indeed  moft  of  the  cafes  which  occur  upon  this 
point,  are  cafes  wherein  the  -whole  fee  was  *  firft  li- 
mited, I  fhall  poftpone  the  further  confederation  of  them 
to  the  chapter  of  executory  devifes ;  only  obferving  ip. 
this  place,  that  if  fu.ch  a  conditional  limitation  is  not 
defeated  by  the  failing  of  the  preceding  eftate,  in  thofe 
cafes  wherein  the  whole  ejlate  is  firfl  limited ;  a  fortiori 
it  fhould  not  be  defeated,  in  the  cafes  where  the  whole 
fee  is  not  at  firft  limited,  but  the  remainder  though  con- 
ditional, includes  the  refidue  of  the  e#ate  not  before 
otherwife  difpofed  o£ 

As  to  cafes  of  the  third  clafs,  we  may  obferve? 
that  although  where  a  remainder  is  devifed  to  take  ef- 
fect on  a  condition  annexed  to  a  preceding  eftate,  and 
that  preceding  eftate  fails,  it  appears  that  the  remainder 
fhall  neverthejefs  take  place;  yet,  where  fuch  preceding! 
particular  eftate  takes  place,  and  the  condition  is  not 
performed,  the  remainder,,  it  has  been  held,  will  not 
take  effect  at  the  expiration  of  fuch  preceding  eftate; 
unlefs  in  thofe  cafes,  where  the  apparent  genera!  in- 
tention of  the  teftator  calls  for  it: 

It  has,  indeed,  been  contended,  that,  where  a  tef- 
tator  gives  a  particular  eftate,  and  after  limits  an  eftate 
over,  upon  a  contingency,  which  is  to  determine  the 
particular  eftate,  fooner  than  it  would  otherwife  de- 
termine; fff-  there,'  though  the  contingency  does  not 
happen,  neverthelefs  the  limitation  over  mail  be  good 
after  the  determination  of  the  firft  eftate :  But  Lord 
Ilardivicke  denied  there  was  any  fuch  rule ;  for  that  all 
the  cafes  which  could  be  put,  depended  on  particular 
words,  and  the  intent  of  the  party:  and  to  prpve  it, 
cited  a  cafe  where  A.  devifed  his  eftate  to  his  .fon  in 
ta;i-rnale,  remainder  to  B'.  for  life,  remainder  to  his 
fons  in  tail-male,  on  condition  he  fnculd  change  his 
name,  and  Jf  he,  or  any  fon  of  his'refufed  to  do  fo, 
•then  he  direSed  the  devife  to  be  void,  and  gave  the 
eftate  t6  D.  ZJc.  ;  The  fon  died  without  iffue,  B.  per- 
formed the  condition  and  died  without  iffue  ;  and  upon 
a  quefhon  wheiher  Z>.  fhovtd  have  the  eftate  after  5.'s 
death;  the  judces  of  K.  B.  certified  their  opinion,  that 
D.  took  no  eftate' on  the  death  of  B.  bu^  that  it  went  to 
she  heir  at.  law'  of  A. '  which  opinion  was  confirmed  by 
*he  Jdoui'i  of  Lords  in  1729.        ....   • 
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And  accordingly,  in  a  cafe  where  A.  devifed  his 
honfc  l£c.  to  his  wife  for  life,  upon  the  exprcfs  condition 
only  that  if  fhe  fhould  marry  again,  then  his  will  and  |/ik"wa^' 
meaning  was,  that  the  houfe  &c.  (hould  go  forthwith  Lord  Orrery, 
to  his  eldeft  fon  and  his  iffue,  and  if  all  his  iffue-male 
fhould  die  CsV.  remainder  over; 'Lord  *  Hardwicke  (J66) 
held  that  it  was  not  a  vejled  remainder  in  the  fon,  but 
a  contingent  limitation,  to  take  effect  only  if  the  wife  of  *<P.  364, 
the  teftator  fhould  marry  again.  It  was  contended  to 
be  a  devife  to  the  wife  during  her  widowhood,  in 
which  cafe  the  devife  over  would  have  been  vefted,  to 
take  effect  either  on  the  marriage  or  death;  but  Lord 
Hardwicke  thought  upon  the  whole  will,  the  devife  over 
was  contingent,  and  to  take  effect  only  on  the  widow's  mar- 
rying again ;  the  words,  he  faid,  were  upon  this  exprefs  con- 
dition only,  that  if  his  faid  wife  Jhouldat  any  time  marry  again 
&c.  That  as  to  the  cafe  of  Luxford  v.  Cheeke  which  was 
preffed  upon  him,  and  he  acknowledged  it  to  be  the 
flxongeft  cafe  cited,  he  faid,  the  penning  was  different ; 
for  there  after  the  devife,  were  added  the  words  if  jhe 
do  not  marry  again,  which,  he  faid,  retrained  the  ori- 
ginal limitation,  and  were  the  fame  as  if  they  had  been 
to  the  wife  for  life,  if  foe  fo  long  continue  a  widow  ;  thaf 
the  cafes  appeared  to  him  to  differ  in  fubftance,  for 
there  were  no  words  in  the  cited  cafe,  that  could  fub- 
ftantiate  the  teftator's  intent  without  conftruing  it  an 
eftate  tail ;  but  in  the  principal  cafe  there  was  no  ne- 
ceffity  for  fuch  a  conftriaction ;  and  the .  intent  of  the 
teftator  was  more  effectually  anfwered  by  the  conftruc-* 
tion  he  adopted,  than  any  other. 

'    *  In  the  cafe  of   Luxford  v.  Cheeke  cited,    in  that  *?.  365,, 
which  I  have  laft  noticed,  the  teftator  devifed  his  eftate  Luxford.  % 
io  his  wife  for  life,  if  pe  Jhould  not   marry  again,  but  if  c^eeke- 
jhe  did,  then,  that  his  fon  H.  fhould   prefently  after  his  Raym.  447". 
mother's   marriage,   enter,    and  enjoy  the  premifles  to  Browne, 
him  and  the   heirs-male,  of  his   body,  remainder  to  tef-  Cutter» 
tator's  other  fons   fucceffively  in  like   manner,  remain- 
der over:  the  wife  furviyed  the  teftator,  and  died  with- 
out marrying  again :  the   queftion  between  the  heir-ge- 
ntral  of  the  teftator,  and  the  iffue  -male   of  one  of  the 
fons,  was,  whether  the  condition  not  having  been  per- 
formed, the  remainder  to  the  fons  in  tail,  took  effect  ? 
("he  court  held  that  it  did;  for  that  by  the  whole  fcope 
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of  the  will,  the  teftator  intended  as  intail;  and  rather 
than  the  intent  of  the  teftator  fhould  be  defeated,  the 
court  conftrued  the  devife  to  the  wife,  to  be  the  fame  as 
a  limitation  to  her  during  widowhood,  remainder  over  t$c. 
to  commence  on  the  determination  of  the  wife's  eftate, 
whether  by  marriage  or  death.  And  it  is  obfervable, 
that  Hale  C.  J.  expreffed  a  fimilar  opinion  in  Lady  Ann 
Fry's  cafe  ;  where,  he  faid,  it  is  all  one  as  if  the  eftate 
had  been  devife d  to  her  for  life,  and  if  Jhe  marries  then 
to  remain,  which  had  been  but  an  eftate  quam  diufola 
vixerit. 

*  In  a  cafe  where  a  teftator  devifed  lands  to  his  wife 
during  her  widowhood,  and  if  floe  fhould  marry  again,  that 
then  his  daughter  fhould  enter,  provided  that  if  his 
wife  married  and  furvived  his  daughter,  the  eftate  fhould 
return  to  her.  Lord  Hardwicke  took  a  diftin&ion  be-' 
tween  the  devife  of  an  eftate  during  widowhood,  with 
remainder  over ;  and  a  devife  during  widowhood  Avitb 
remainder  over  on  her  marrying  again  within  a  limited 
time. 

Where  there  was  a  devife  to  a  wife  provided  (he  re- 
mained a  widow,  but  in  cafe  fhe  married  a  fecond  huf- 
band,  then  to  teftator' s  nephew  when  he  fhould  at-  • 
tain  the  age  of  twenty-three  years ;  it  Was  held,  that' 
the  widow  had  an  eftate  till  the  nephew  attained  the 
age  of  twenty-three  years,  though  fhe  married  be- 
fore. 

There  are  fome  other  cafes  of  difpofitions  on  the 
event  of  a  fecond  marriage,  being  extended  in  eonftruftion 
to  death  without  marriage,  which  as  they  concerned  per- 
fonal  eftates  only,  I  mall  refer  to  the  head  of  executory 
devifes.  But  here  I  may  obferve,  that  a  limitation 
may  be  fo  penned, 'as  to  take* effect  either  as  a  conditional 
limitation  in  derogation  and  abridgment  of  a  preceding 
particular  eftate,  upon  the  performance  *  of  a  condition 
annexed  to  fuch  preceding  'eftate ;'  or  as  a  remainder  ex- 
pectant upon  iuch' preceding  particular  eftate,  though 
the  condition  be  not  performed  ;  as  appears  to  have 
been  the  fa&  in  the'  eafe  oi'Scatterwoodv.  Edge  above 
cited;  where,  fuopofuisr   the  limitations   to  the   fons  of 
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'ft  good,  the  fubfequent  limitation  to  the  firft  Ton  'of  C. 
-was  to  take  effecl  either  upon  the  fons  of  B.  refufing  to 
take  the  teftator's  fimame,  or  otherwife  upon  failure  of 
"iflue  of  the  fons  of  B.  I  fhall  alfo  poftpone  the  further 
notice  of  this  fort  of  limitations  till  I  come  to  treat  of 
executory  devifes. 

It  fometimes  happens,  that  a  remainder  is  limited  in 
words  which  feem  to  import  a  contingency,  though  in 
fa 61:  they  mean  no  more,  than  would  have  been  implied 
without  them  ;  or  do  not  amount  to  a  condition  precedent, 
but  only  denote  the  time  when  the  remainder  is  to  vefl 
xwpoffejjion. 

Thus,  where  there  was  a  devife  of  land  to  A.  and  B. 
for  eight  years,  and  after  the  faid  term  to  remain  to       (168) 
the  teftator's  executors,    till  fuch  time   as   H.    fhould  3  Rep.  19. 
accomplifh    his   age   of   twenty-one   years ;    and  when  BoraiWs 
the  faid  H.  mould  come  to  his  full  age  of   twenty-  Vide  1 .  P.  W. 
one  years,  then  the  teftator  willed  that  H.  mould  enjoy  l7°- 
the  lands  to  him  and  his  heirs  for  ever.    *  H.  died  under      *•  3°°^ 
twenty-one  ;  and  it   was  contended  that   the  remainder 
did  not  vefl  in  H.,  becaufe  he  did  not  live  to  attain  the 
age  of  twenty-one,  it  was  contingent  on  that  event,  it 
being  uncertain  whether  he  ever  would  attain  that  age 
But  it  was  held,  that  the  cafe  was  nothing  elfe  in  effect, 
than  a  devife  to  the  executors  till  H.  attained  the  age  of 
twenty-one  years,   remainder  to  H.  in  fee ;    and  that 
the  adverbs  of  time  when  &c.  and  then  &c.  do  not  make  And  vide 
any  thing  neceffary  to  precede   the  fettling  of  the  re-  a^m304* 
matnder ;  any  more  than  in  -the  common  cafe  of  a  leafe  field  v.  Du- 
for  life  or  years,  and  after  the  deceafe  of  the  leflee  or  sard- . 
the  term  ended,  remainder  to  another,  in  which  cafes  Whitby  ^ 
the  remainder  veils  prefently.     And  that  thefe  adverbs  and  Doe  v. 
expreffed  the  time  when  the  remainder  to  H.  mould  Lea'  mfra* 
take  efFecl  in  pojfeffion,  and  not  when  it  fhould  become 
vejied. 

So  where  there  was  an  eflate  given  to  A.  for  life,  and  Moor  487« 
afterwards  to  his  firft,  fecond,  third  and  fourth  fons  in  cafCa 
tail,  and    if  his  fourth  fon  die  without  iffue,  then  to 
#.;  this  was  held  a  remainder  vefted  in  B. ;  and  the       (169) 
fame  thing  as  if  it  had  been  faid  remainder  to  B.  where 
the  fourth  fon's  dying   without  iffue   is  implied ;  that  it 
Was  not  a  condition,  but  an  *  expreffion' of  the  time  when  *  p,  %60{ 
the  remainder  fhould  veil  in  pojffejfion, 

Sq 
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Ctd,  Jae.  416.        So  where  a  teftator  devifed  houfes  to  S.  his  fon  after! 

Heffiri*  the  death  of  his  wife,  and  if  his  three  daughters  or  ei- 

And  vid.  Cro,    ther  of  them  mould  over -live  their  mother  and  S.  their 

Ehi.  16.  brother  and  his  heirs,  they  to  enjoy  the  fame  houfes  for 

€6fit,  5fld  Gold  the  term  of  their  lives,  remainder  to  J.  and  W.     After 

^-Goddard,      the  relator's  deceafe,  the    fon  and  two  of  the  daughters 

p  jmesttt.     ^jg^j  without  ijpfue,  then  the  mother  died,  and  afterwards 

the  third  daughter.     One  of  the  queftions  upon  this  will 

was*  (after  it  had  been  refolved  that  by  heirs  of  S.  waf 

intended  heirs  of  his  body)  whether  this   remainder  to  f. 

and  W..  wg.s   contingent  upon  the  event  of  the  daughter's 

jurviving  their  mother  and  brother  ;  and  if  fo,  whether 

the  condition  was  well  performed,  two  of  the  daughters 

having  died  in   their  brother's  life-time ;  but  the  court 

refolved  that  it  was  not  a  contingent  limitation,  but  only 

an  expreulon  when  the  remainder  mould  commence  (/.  e. 

take  effecl  iii  pojfeffion.) 

And  where*  one  devifed  all  his  lands  to  his  wife  for 
life*  and  after  her  death  to  his  three  daughters  equally  to 
be  divided,  and  if  any  of  them  died  before  the  others,  then 
the  others  to  be  heirs,  and  if  they  all  died  *  without  iffuej 
remainder  over.;  and  it  was  adjudged  that  they  all  took 
vefled  eftafes-taii. 

So  a  devife  of  Blackacre  and  Whiteaere  to  M.  for  life, 
and  after  her  death,  Blackacre  to  B.  and  his  heirs  forever, 
and  WHiieacre  to  C.  and  his  heirs  for  ever,  and  that  the 
furvivor  of  them  fhall  be  heir  to  the  other,  if  either  d 
them  die  without  iffue :  was  hoiden  to  be  an  immediate  ef- 
tate-tail  in  each  with  a  veiled  remainder  to  the  other 
and  not  a  contingent  limitation  to  the  furvivor  on  either'* 
dying  without  iflue  in  the  life-time  of  the  other  ;  but  if 
it  had  been,  if  either  of  them  die  without  iffue,  living  the 
cihcr,  or  before  fuch  an  age,  the  devife  over  would  then, 
it  feems,  have  been  contingent,  on  fuch  event. 

Again,  where  a  teftator  having  four  children,  devifed 
one  houfe  to  his  elder!  fon  and  heir,  without  limiting  any 
eftate  ;  and  fo  devifed  three  other  houfes  to  his  other 
three  children  refpe&ively  ;  and  willed  that  if  either  of 
his  fa  Id  children  mould  depart  this  life,  then  the  houfes 
fo  given  them  mould  he  equally  divided  betwixt  them 
that  ere.  living.  The  elder!  fon  dkdy  and  it  was  con- 
tended that  til/-,  limitation  over  to  the  children  then  liv- 
continstnt  remainder  to  the  furvivor st  depend- 

ing 
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ing  on  the  particular  eftates  for  life  in  the  children  ;  and 

that   the   eldeft    *  fon's  eftate   for  life,  in  the   houfe  *  P.  37>« 

devifed  to  him,  was  merged  in  the  fee  which  defcended 

©n  him  upon  his  father's  deceafe  ;  and  confequently  the 

contingent  remainder  to  the   furvivors  in  this  houfe  was 

thereby  deftroyed.  N  But  on  the  other  hand,  it  was  in- 

fifted,  and  fo  adjudged  by  the  court,  that  this  was  not  a 

contingent  remainder,  but  a   vejied  remainder ;   and  that 

every  child  took  a  particular  eftate  in  his  or  her  houfe  for 

life,  with  remainder  to  the  others  for  their  lives  vejied, 

agreeable  to  the  refoiutions  in  the  above   cited  cafes  of 

Webb  v.  Herring,    King  v.  Rwnbal,  and  Chadock  v.  Cow~ 

fey, It  is  obfervable  that  this  cafe  is  wrongly  reported 

in  Levinz,  who  fays  he  heard  that  the  court  held  it  good  *  Lcv"  *°* 
as  an  executory  devife.     But  both  Po  Ilex  fen  and  Sir  ^fha- 
mas  Jones,  who  argued   the  cafe,  report  the  decifion  of 
the  court  as  aboye  ftated. 

And  in  a  cafe  where  one  devifed  lands  to  K.  and  the  *  Ventr,  %$t>* 
heirs  of  her  body,  and  if  K.  died  without  iffue,  to  J.  for  %nm' 
life  ;  and  in  another  claufe  of  the  will  he  devifed,  that 
if  K.  died  without  iffue  and  J.  be  then  decesfed,  then  and 
not  otherwife,  he   gave  the  land  to,  N.  and  his  heirs. 
Upon  a  bill  by  N.  after   the  death   of  K.  without  iffue 
and  of  J.  to  have  the  truft  executed,  it  was  decreed  for 
■  jV.  although  J,  furvived  if.  becaufe  the  words  {if  J.  be 
then  deceafed)  feerned    to  be  put  into  *  exprefs  the  tef-  *'p.  3(72, 
tator's  meaning,  that  J.  mould  be  fure  to  have  it  for  her 
life,  and  that  N.  mould  not  have    it  till  me  were  dead; 
and  to  fhew  when  ~N.  mould  have  it  in  poffeflion. 

So  where  there  was  a  furrender  of  copyholds,  to  the  Stocker  % 
ufe  of  the  furrenderor  for  life,  and  afterwards  to  the  ufe  4  sijow^of, 
of  his  youngeft  fon,  and  the  heirs  of  his  body,  if  he  at-  Vide  Edward 
tained  the  age  of  eighteen,  and  if  he  died  before  eighteen  *'-Hamraond> 
withput  iffue  male,  then  to  "the  right  heirs  of  A.   it  was  where  the 
held  to  be  a  condition  fubfequent   with  refpeQ:  to    the  Tame  cafe 
youngeft  fon  ;  and  therefore  the  remainder  vefte'd  imme-  [omewhat  dif- 
diately,  fubjecl:  to  be  defeated  by  the  condition  of  dying  ferently  re- 
without  iffue-male  before  he  attained  the  age  of  eighteen.  Ports<3' 
Here  it  was  evidently  the  intent^  that  the  eftate  ftiould 
not  go  to  the  heirs  of  A.  if  the  younger  fon  died  before 
eighteen  leaving  iffue-male  ;  but  if  the  eftate  was  not  to 
veft  till  he  attained  eighteen,  this  intent  could  not  have 
been  fatisfied. 
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In  the  cafe  of  a  devife  to  the  teflator's  wife,  till  his 
fon  fhould  attain  to  his  age  of  twenty-one  years,  and- 
when  his  fon  mould  attain  to  that  age,  then  to  his  fon  and 
his  heirs,  the  fon  died  at  the  age  of  thirteen  years ;  and 
it  was  held  that  the  wife's  eflate  determined  on  his  de-^ 
ceafe  ;  and  that  the  *  remaindef  veiled  in  the  fon  upon 
the  teflator's  death,  and  did  not  expect  the  contingency 
of  his  attaining  twenty-one  years  of  age 

And  where  the  teflator  devifed  lands,  to  two  truflees 
and  the  furvivor  of  them  and  his  heirs,  in  trufl  to  lay  out 
the  rents  and  profits  for  the- maintenance  of  two  nephews 
of  the  teftator  during  their  minorities  ;  and  when  and  as 
they  fhould  attain  their  refpective  ages  of  twenty-one 
years,  to  be  and  remain  to  thofe  two  nephews  and  their 
heirs  equally ;  it  was  refolved,  that  the  nephews  took 
the  fee  immediately. — And  upon  a  devife  to  A.  to  the  ufe 
of  B.  till  B.  attained  the  age  of  twenty-  .ie  and  then  to  #. 
in  fee,  it  was  held  the  fee  veiled  immediately  in  B. 

So  in  a  ffill  later  cafe  of  a  devife  to  truflees  and  their 
heirs,  until  the  teflator's  great  nephew,  then  an  infant 
of  about  thirteen  years  of  age,  Jhould  attain  the  age  6f 
twenty-four  years,  on  condition  out  of  the  rents  &c.  dur- 
ing that  time  to  keep  the  buildings  in  repair  ;  and  he  de- 
vifed unto  his  faid  great  nephew  and  to  his  heirs  and  af- 
figns  for  ever,  when  and  fofoon  as  he  mould  attain  his  age 
of  twenty-four  years,  the  premifes  in  queflion ;  and  di- 
rected the  truflees  to  furrender  the  premifes  (being  copy- 
hold) accordingly  ;  it  was  held  that  the  fee  veiled  in  huh 
immediately,  and  upon  his  death  inteflate,  under  *  twen- 
ty-four years  of  age,  defcended  to  his  heir  at  law  ;  and 
here  the  diflinction  was  noticed  between  the  words  when 
and  then  &c.  only  denoting  the  time  veiling  in  pojfe/Jiorti 
and  the  conditional  word  if. 

Here  I  might  alfo  notice,  as  in  fome  degree  connected 
with  the  cafes  I  have  been  treating  of,  certain  inilances 
of  conditions  precedent,  not  founded  ort  any  contingency  of 
the  effect  or  determination  of  any  antecedent  eftate  creat- 
ed by  the  fame  inflrument.  But  for  the  cafes  of  this  na- 
ture, not  falling  under  the  defignation  of  contingent  re- 
mainders, Iihall  refer  to  the  lafl  part  of  this  treatife. 


Caf.  67.  noticed  among  other  cafes  infra,  4c* 


Some 


lEFINED   and   distinguished. 

>ome  inftances  arealfo  to  be  met  with,  where  the  con-  Vide  Spring 
tingency,  upon  which  an  eftate  is  limited,  has  been  con-  4'r0ii.  Abn 
jjderedas  a  condition  fubfeqiicnt  inftead  of  precedent,  fo  that  4<5-.pl-  ,z« 
the  eftate  becomes  vefted  immediately  fubjefitto  be  defeated  Andu,tra* 
by  the  condition  when  it  happens,  in  the  room  of  not  ta-       (17-3) 
king  effect  till  fuch  condition  happens ;  the  cafe  of  Stock-  Supra,  171. 
er  v.  Edwards  above  dated,  may  be  confidered  as  an  in- 
ftance  of  this  fort ;  but  the  cafes  of  this  clafs  appear  rather 
to  belong  to  the  defcriptions  of  fhifting  ufes  or  trufts,  or  vide  infra, 
executory  devifes  of  which  I  mail  treat  hereafter.  4°6-  et  fecl- 

*  Of  the    Nature    of  the   Contingency  upon*?.  375. 
which  a  remainder  may  be  limited.  (1 74) 

N    the    limitation   of   contingent    remainders,    it    is 

neccflary  that  regard  be  paid  to  the  nature  of  the 
contingency,  upon  which  the  remainder  is  intented  to 
take  effeQ: ;  for  the  limitation,  intended  as  a  contingent 
remainder,  may  fail  of  effe<5t,  on  account  of  the  following 
circumftances,  refpecling  the  contingency  upon  which  it 
is  limited  to  take  efFe£t. 
.    \jl,  The  contingent  event's  being  an  illegal  ad. 

idly,  The  remote  poffibility  of*  the  contingent  event. 

3^/j,  The  condition's  enuring  to  defeat  the  preceding 
eftate. 

This  third  or  laft  objection,  may  again  be  fubdivided 
into  two  branches  ;  the  firft  relating  to  thofe  cafes,  where 
the  condition  upon  which  the  fubfequent  limitation  is  in- 
tended to  arife  or  take  efFe£t,  is  repugnant  to  any  rule  of 
law,  or  contrariant  in  itfelf,  or  ineonfiftent  with  the  (175) 
quality  or  nature  of  the  *  preceding  eftate  ;  the  fecond  *P.  376. 
extending  to  all  other  cafes  where  fuch  repugnancy,  con- 
trariety or  inconfiftency  is  out  of  the  queftion  ;  but  the 
condition  merely  operates  to  defeat  or  abridge  the  pre- 
ceding effete. 

The  firfl  two  of  the  three  generaj  grounds  of  ob-» 
je&ion  above  noticed,  extend  to  thofe  limitations  which 
(fo  far  .as  refpecls  their  relation  to  the  preceding  eftate) 
fall  within  the  proper  defcription  of  remainders.  But  the 
third  or  laft  objeclion,  renders  all  limitations  to  which  it 
applies  ineffectual  as  remainders  (becaufe  a  remainder, 
properly  fo  called,  cannct  enure  to  defeat  or  abridge 
the  preceding  eftate) ;  and  as  to  fuch  limitations  as  fall 
r  within 
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within  the  &$  branch  of  this  objection,  they  are  entirely 
void ;  whilft  many  of  thofe  to  which  only  the  latter" 
branch  of  the  obj<  i  is  applicable,  may  take  efFe£t  in 
wills,  or  by  w?  e  or  truft,  or  in  furrenders  of 

Vide  fupra.  copyholds,  as  fsndifional  limitations,  future  or  jhifting  ufes 
Infra  iSVS.      or  trujls,  though  void  as  remainders   in  the  flrict  fenfe  of 

chat  word 

a  Co.  Rep.  To  begin  with  the  £rfr  objection,  Lord  Coke  tells  us, 

flow  &  tfte  ^xv  w^^  never  judge  a  grant,  by  reafon  of  a  poflibi- 

lity  or  expectation  of  a  thing  which  is   againfl  law,  for 

the  fame  is  potentia  remotijjima,  and  which  by  intendment 

*  P.  377.      °f  1&W  r.unqiiam  isenit  in  aftum  :  of*  this  nature  was  the 

(176)       poffibility  of  a  man's  entering  into  religion  by  becoming 

prcferled.     Upon  the  fame  principle,  a  limitation  to  a 

bafiard  not  in  ejfe  is  held  to  be  void  ;  for  the  law  does 

Cro.  El.  509.     not  favour  fuch  generation,  or  expeft  that  fuch  mould 

be. 

As  to  the  fecond  point,  it  is  requifite  that  the  pofu- 
biiity  upon  which  a  remainder  is  to  depend,  mould  be  a 
common  poffibility  and  potentia  propinqita,  as  death,  or 
a  Co.  Rep.        death  without  iffue,  or  coverture,  or  the  like.     Therefore 
fo  Co  Rep      a  remainder  to  a  corporation,   which  is  not  in  being  at 
31.  b.  the  time  of  the  limitation,  is  void,  although  it  be  erected 

Hob.  33.  during  the  particular   eflate.     But  if  during  the  vacation 

M<i.  104.  °f  tne  mayoralty  of  D-  a  leafe  for  life  be  made,  remain- 

1  Inft.  464.  a.  dex*  to  the  mayor  and  commonalty  of  D.  this  remain- 
der is  good,,  if  there  be  a  mayor  of  D.  elected  during 
the  eflate  for  life.  ' 

So  if  there  be  a  leafe  for  life,  remainder  to  the  heirs 
of  "J.  S.  though  this  remainder  be  good,  -f  becaufe  by 
common  poffibility  J.  S.  may  die  during  the  particular 
eflate  ;  yet   if  there  be  no  fuch  perfon  as  J.  S.  at  the 

*  P.  378.  *  time  of  the  limitation,  notwithstanding  fuch  a  perfon 
And  vide  mould  afterwards  be  born,  and  die  during  the  life  of  the 

Com0'  of  dLon-  tenant  f°r  £&»  nis  heir  mal1  not  take  bv  virtue  of  fuch 
don  v.  Al-  limitation ;  becaufe  the  poffibility  on  which  it  is  to  take 
fred.  effect  is  too  remote  :   for  it  amounts  to  the  concurrence 

gi;s"  *  cf  two  feveral  contingencies,  not  independent  and  collat- 
1  Jones  452.  eral,  but  the  one  requiring  the  previous  exiflence  of  the 
3  Mod .%$.       0ther,    and  yet  not  neceflarily  arifing  out  of  it,   viz. 


2  Co.  Rep 
5»- 


(160) 


-f-  Of  the  limitation  to  the  heirs  &c.  of  a  perfou  attainted,  vide  1  Co. 
Rep.  193.  Hob.  31.  31.  and  Whcatlv  y,  Thomas,  1  Lev.  73.  1  Keb. 
349.  436.  549-  6i5-  745-  '  „ 

Firil, 
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Virfl,  That  fuch  a  perfon  as  J.  S.  fhou!  1  he  born  which 
is  very  uncertain  ;  and  Sscond'y^  That  he  mould  alfo  die 
during  the  particular  cftate,  which  is  another  uncertainty 
grafted  upon  the  former.     This  is  called  a  poffibility  up',?!  i  Inft.  15.  b« 
7  poffibility,  which  Lord  Coke  tells  us  is  never  admitted  by     4"  a* 
intendment  of  law. 

Upon  the  fame  ground  arifeth  the  diftin&ion,  between 
a  remainder  limited   by  a  general    defcription,   and  one 
limited  by  a  particular  name  to  a  perfon  not   in  effe.     In  '  Co-  ReP' 
firfl:  cafe   the  remainder  is  good,   as  a   limitation  to  the  %  Co>  RCp, 
right  heirs  01  f.   D.    who  is  alive,  or  primogemio  filio  51. 
of  £.  who  has  no  fon  then  born  ;  but  in  the  other  cafe 
the  remainder  is  void  ;  as  if  a  remainder  be  limited  to  G. 
fon  of  D ;  in  that  cafe,  if  D.  hath  not  a  fon  named  G.  at 
the  time  of  the  limitation,  the  law  will   not  expqtt   he  *  P.  3 7  9* 
mould  afterwards  have  a  fon  fo  *  named,  becaufe  it  am-  f"d  V!.d- 
ounts  to  a  poifibility  upon  a  poffibility,  viz.  Firji,  that  he  39-.\.  of  a 
mould  have  a  fon,  and  Secondly,  that  fuch  fon  mould  be  limitation  to 

„„«,~J  /^  a  child  of  an 

named  G.  y   ^  „nborn  child 

In  regard  to  the  third  objection,  to  begin  With  the  firft  @V. 
branch  of  it,  viz.  the  repugnancy,  contrariety,  or  inconfifl- 
ency  of  the  condition.     It  has  been  held,  that  a  condition      (x7^) 
or  limitation  muft  determine   or  avoid  the  whok  of  the 
eftate  to  which  it  is  annexed,  and  not  determine  it  in  part 
only,  and  leave  it  good  for  the  refidue.     Upon  this  prin^ 
ciple  it  has  been  adjudged,  that  a   provifo  to  make  the 
eftate  of  tenant  in  tail  ceafe  during  Us  life,  is  void  ;  for 
that  although  the  whole  eftate  may  be  determined  by  a  Vide  1  Rep,' 
condition,  yet  part  of  it  only,  viz.  during  the  life  of  tenant  6  ^  '  Ao  ^ 
in  tail  mall  not ;  in  which  inftance  the  provifo  is  ineffec-  vide  4  Burr, 
tual,  on  account  of  its  repugnancy  to  a  rule  of  law.  'M1* 

Again,  it  may  be  contrariant  in  itfelf;  as  in  the  cafe  of 
a  provifo  for  determining  an  eflate-tail,  as  if  tenant  in 
tail  vjere  dead ;  this  has  been  held  a  contrariant  provifo, 
and  void  on  that  account ;  becaufe  the  death  of  tenant  1  Rep.  86.  a; 
in  tail  does  not  determine  the  eftate-tail,  but  his  death 
without  iffue  ;  and  confequently  to  fay  that  the  eftate-tail 
fhall  determine,  as  if  he  were  dead,  amounts  to  faying 
that  it  fhall  determine,  as  it  would  do  upon  an  event, 
*  (viz-,  death  of  tenant  in  tail)  which  event  might  not  de-  ^  ■&  .0  • 
termine  it ;  and  therefore  fuch  a  provifo  is  contradictory 
and  abfurd  in  itfelf. — I  fhall  now  adduce  two  or  three 
Vol.  I.  P  leading 
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leading  cafes,  wherein  the  provifo  was  held  void  on  both 
thefe  lafl  mentioned  grounds. 
(i  -79)  Thus  where  C.  covenanted   to  (land  feifed  of  lands  to 

Corbet's  cafe  the  ufe^  of  himfelf  for  life,  remainder  to  the  ufe  of  R. 
1  Rep.  83.  b.  an(j  tj,e  heirs-male  of  his  body  with  divers  remainders 
over.  Provided,  'That  if  R.  or  any  of  the  heirs-males 
of  his  body  Jhould  attempt  or  procure  any  a£l  or  thing,  by 
which  any  eflate-tail  fo  limited  pould  be  undone,  barred  or 
determined,  &c.  that  then  after  that  &c.  the  ufes  and  eflates 
to  him  limited  who  fiould  Jo  do,  &c.  floould  ceafe,  only  in. 
refpecl:  to  fuch  perfon  fo  attempting,  in  the  fame  manner 
as  if  fuch  perfon  fo  attempting,  &c.  were  naturally  dead; 
and  that  then  immediately  in  all  fuch  cafes,  the  ufes  of  fuch 
lands  fbould  be  to  fuch  perfons  to  whom  the  ufes  pould  come> 
if  fuch  perfons  fo  attetnpting,  &c.  were  naturally  dead,  of 
fuch  and  the  like  eflate,  and  in  the  fame  manner  and  form, 
and  with  fuch  remainders  over,  and  under  fuch  limitations 
and  reflriflions,  &c.  as  if  fuch,  perfon  fo  attempting,  &C. 
were  naturally  dead. 

Afterwards  C.  died,  and  R.  fuffered  a  common  reco- 
up ,gj        very  to  his  own  ufe   &c.     The  next  *  in   remainder 
immediately  thereupon  entered  ;  and  upon  the  queftion, 
whether  fuch  entry  was  lawful  or  not,  the  juflices  of 
the  C.  P.  unanimouily  agreed,  that  this  provifo  to  ceafe 
an  eltate  limited   to  one  and  the  heirs-male  of  his  body, 
as  if  the  tenant  in   tail  were  dead,    was   repugnant,    im- 
f'..Q-A         poffible  and  againft  the  law.     For  the  death  of  tenant  in 
tail,  is  not  a  ceffer   of  the  eftate-tail;  but  the  death  of 
tenant  in   tail  without  iffue  of  his  body  is  the  determina- 
tion thereof,  &c. 
jerrtfin  v.  And  in  Corbet's  cafe,  two   other  fimilar  cafes  were 

^Rep's^  Clted  by  the  court;  the  one  upon  a  will,  where  after 
feveral  limitations  in  tail,  a  provifo  of  the  like  nature 
was  inferted.  One  of  the  devifees  in  tail  levied  a  fine 
whereupon  the  next  in  remainder  claimed  the  lands  by 
force-  of  the  provifo ;  and  upon  folemn  argument  it 
was  adjudged,  that  the  provifo  of  reftraint  was  void, 
becaufe  it  was  againft  law  and  repugnant  ;  for  by 
a  provifo,  condition  or  limitation,  the  whole  ejlate 
ought  to  be  defeated ;  and  that  it  cannot  determine  the 
eflate  for  part,  and  continue  it  for  the  refidue ;  and 
that  an  eflate  in  land  cannot  ceafe  for  a  time   and  revive 

and 
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and  reveft  afterwards ;  arid  that  a  provifo  to  ceafe  an  Vid.  4.  Burr, 
eftatc  tail,  as  if  tenant  in  tail  were   dead,  is   repugnant,  J^'nicoH* 
becaufe  the  eftate-tail  is  not  determinable  on  his  death,  v.  Sheffield, 
but  on  his  death  lOitfmt  iffue*     The  other  *  was  a  cafe  *■  P.  382* 
anting  upon  a  conveyance  to  ufes,  whereby  the  lands  %  Brown's 
were  limited  to"  the  ufe  of  H.  and  the  heirs  male  of  Ca"c- Cai. 
his  body,    with  divers  remainders  over.      Provided,  HeneageWj 
That  if  H.  or  any  of  the  hits  of  his  body  JJjould  attempt  or  Heueage. 
make  any  feoffment,  &c.  that  his  e/iate  foould  ceafe  as  if  he  ^.^\\  ';nfra 
were  dead.     And  the  feoffees   and  their  heirs  JJjould  Jland  ■$%  t. 
feifed  of  the  lands  to  the  ufe  of  fuch  perfon  to  whom  the  fame  £holrj"ley  T* 
ought  to  defcend  or  remain  according  to   the   limitations. — »   1  &ep>  #$_ 
H.  levied  a  fine,  and   upon  the  queftioil  whether  the         (181) 
next  remainder-man  became  thereupon  intitled  to  the  Amj  vj<]e 
lands,  it  was  held,  that  a  provifo  to  determine  an  effete  Moor  470, 
tail  as  if  tenant  in  tail  were   dead,  was  againfl  law   and  p    6? 
repugnant ;  and  that  a  condition  of  limitation  ought  to 
dellroy  all  the   eilate  to  which  it  is  annexed,  and  not 
part  of  it  only. 

Again,  where   there  was  a  limitation  ifl  tail,  witn  a  sReP>  4°« 
provifo,  that  if  the   tenant  in  tail  mould  advifedly  and  cafe,m*y 
effectually  attempt,  procure  and  go  about,  or  affent  to  do 
any  acl,  65V.  touching  any  bargain,  fale,  difcontinuance, 
alteration,   &c.  of  the   lands  whereby  any  eftate,    £jf<r. 
might  be  difcontinued,  &c.  that  then  from  the  time  of 
fuch  procuring,  attempting,  &c.  his  eflate  mould  ceafe 
as  if  he  were  dead ;  it  was   held  that  the  words  attempt, 
go  about,  &c.  were  uncertain  and  void  in  law;  that  in- 
heritances ought  not  to  depend  on  fuch  uncertainties; 
*  for  that  the   law   doth   reject  conations  and  goings  ^P.  38^ 
about,    as  things    uncertain,    which   cannot  be   put  in 
iflue. 

And  fo  in  another  cafe,  where  there  was  a  limitation        (icfe) 
over,  upon  tenant  in   tail  or  his  ifTue  effectually  and  ex-  F°y  *■ 
prefsly  affenting,  concluding,  doing  or  going  about  to,  ■''    y"    " 
do,  or  make  any  act.   or  acts  to  alter,  difcontinue  or 
change   the  eflate,  13 c.  and  tenant  in  tail  levied  a  fine 
by  agreement.     The  court  faid  here  was  no  limitation 
to  enter,  but  after  the  effetlual  going  about,  and  it  was 
not  effetlual  till  after  the  a  fit  done  ;  and  when  the   act 
was   done,    the   remainder  was   difcontinued.      And   it 
was  held,  that  thefe  words  were  too  ambiguous  to  de- 
termine an  inheritance  by  limitation. 

P  %  In 
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In  the  laft  cafe  it  was  held,  that  when  the  aS  was  done, 
the  remainder  Avas  difcontinued ;  and  Plefington's  cafe,  2. 
Piefmgton's       Rich.  2.  was  referred  to  for  this  point ;  where  upon  a  leafe 
vide  i  Co.       by  A.  to  B.  on  condition  that  if  A.  granted  the  reverfion, 
Rep.  84.  b.  8.   then  B.  mould  have  fee.  It  was  held  that  when  A.  granted 
Co.  Rep  76.     the  reverfion   by  fine,  B.  mould  not  have  the  fee ;  for 
378.  b.    '        that  the  fine   transferring   the  fee  to  the  conuzee,    it 
Piowd.  t€.  a.     vvould  be  abfurdand  repugnant  to  reafon,  that  the  fame 
f  n'zl   Cr<'      ^n^  mou^  w°rk  an  eftate  in  the  lerTee  ;  for  one  alien- 
ation could  not  veft  an    eflate    in  one  and   the  fame 
*J>-  3^4-     land,  in  two  feveral  perfons  *  at  one  time.     And  Perkins 
Perk.  f.  7  30.    obferves,  if  the   leffor  had  granted  the   reverfion  to  a 
flranger   by  deed,   the  leffee  in  fuch  cafe  would  have 
had  fee  by  the  condition;  becaufe  the  reverfion  was  not 
in  the  grantee  before   attornment ;  and  yet   the  feoffee 
had  granted  the*  fame,  and  againfl  that  grant  could  not 
plead   he  did  not"  grant  by  the   deed.     The  above  doc- 
Hichel's  c.ife.     trine  as  to   the   invalidity  of  the   limitation  after  alien- 
o.    >l-377-     afiun    &c.    is  held  in  Richelh  cafe,  and  Lord  Coke's  com- 

t>.— — 379* 

ments  thereon. 

We  are  further  to  obferve,  that  there  are  certain  in- 
cidents and  qualities  fo  annexed  to  and  inherent  in  certain 
eftates,  as  to  be  incapable  of  being  reftrained  or  prohi- 
bited   by   any    provifo,    condition   or    limitation ;     and 
therefore,  where  an  eflate  is  limited  to  take  efirecl:  upon 
any  fuch  reftri&ive  condition  annexed  to  a  preceding 
eflate,  fuch  limitation  is  held  to  be  void  and  incapable  of 
6  Rep.  41.        taking  enefit  at  all.     I  fhall   inftance  this  in  the  cafe  of 
i°^-fj  I  '       an  eftate-tail ;  to  which  the  power   of  fufrering  a  com- 
Vein.  635.        raon  recovery,  and  of  levying  a  fine  (within  fiatuUs  4 
II.  7,  and  32  H.  8.)  is  fo   incident  and  adherent,  that 
unv  condition  or  provifo  retraining  or  prohibiting  it,  is 
held  to  be  repugnant   to   the  nature  of  the  eflate,  and 
\l°3'       therefore  void. 
^.  p     g  .  *  As  where  lands  were  devifed  to  feveral  daughters  fuc- 

Mary  Port-*  ceffively  in  tail ;  with  a  provifo  that  if  any  of  them 
ington's  cafe,  fhould  conclude  and  agree  to  or  for  the  doing  or  executing 
*o  Rep.  3s-  of  any  acl,  &c.  whereby  the  lands  intailed,  &fr.  or 
any  eftate  or  remainder  thereof,  mould  by  any  way  or 
msans  be  difcontinued  or  aliened  ;  or  fhould  do  any  a£t 
or  thing  whereby  the  lands  might  not  defcend,  remain, 
or  come  as  limited  by  the  will ;  that  then  the  perfon  fo 
conch/ding  and  agreeing  to  or  for  the  doing  and  executing 
of  any  fuch  a£t  &c.  fhould  immediately  after  fuch  con- 

.  clufioa 
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clufion  and  agreement  tsV.  Iofe  and  forfeit  fefa  fuah 
eftate  and  benefit  as  me  and  they  might  claim,  in  fuch 
manner  as  if  me  or  they  had  never  been  named  in  the 
will;  and  thenceforth  the  eftate  and  efcates  limited  to 
her  or  them  &c.  mould  utterly  ceafe,  as  fully  to  all  in- 
tents and  purpofes  as  if  me  or  they  &c,  were  dead  with- 
out heirs  of  their  bodies.  The  firft  tenant  in  tail  con- 
cluded and  agreed  to  fuffer  a  common  recovery,  and 
fuffered  one  accordingly  ;  the  next  in  remainder  claimed 
the  eftate  as  forfeited ;  and  contended,  that  if  the 
<lonor  could  not  reftrain  the  recovery  after  it  was  fuf- 
fered, becaufe  thereby  the  remainder  was  barred,  yet 
he  might  reftrain  the  concluflon  and  agreement  to  fuffer  it, 
to  prevent  the  bar  by  the  recovery. 

*  But  it  was  adjudged  in  that  cafe,  that  tenant  in  tail  *  P-  385. 
cannot    be   reftrained   by   any   condition   or    limitation       (*  84) 
from  fuffering  a  recovery ;  and  that  it  was  abfurd  to  And  vide 
fay,-  that  the  recovery  itfelf  cannot  be  prohibited  by  Sunday's*  * 
any  condition  or  limitation,  and  yet  that   the  conclufton  cafe. 
cr  agreement  to  fuffer  it  may  be  prohibited ;  and  it  was  alfo  ^"d  Co' 
laid  down  in  the  arguments  in  the   fame  cafe,  that  the  n< ,.  %%^  b" 
levying  a  fine  within  flat.  4.  H.  7.  c.  24.  and  32  H.  8, 
c .  36.  to  bar  the  iffue,  was  of  the  number  of  thofe  in^- 
cidents  to  an  eftate -tail,  which  could  not  be  reftrained 
by  condition. 

And  though  Scholafiicd's  cafe  (where  tenant  in  tail,  Scholaftica's 
under  a  provifo  of  this  nature,  levied  a  fine  and  fuffered  cafe>  plowd* 
a  recovery,  and  it  wa&  held  by  the  court,  to  have  de-  jj 


evvis  v„ 


termined  the  eftate-tail  by  limitation,  and  have  given  Lark. 

title  of  entry  to  the  next  in  remainder,  the  point  re- 

fpecting  the  invalidity  of  reftraining  a  recovery  being 

•not  at  all  moved  in  the  arguments  upon  the  cafe)  was 

cited  in  Mary  Partington  s  cafe,  as  an  authority  in  fup- 

port  of  the  validity  of  the  reftriction  ;  yet   it  was  ob- 

ferved,  that  tire  tenant  in  tail,  in  Scholaflicas  cafe,  firft 

levied  a  fine,  which,  for  any  thing  that  appeared,  was 

a  fine  at  the   common  law;  and  then  it  was  a  difedn-  10 Co.  Rep. 

tinuance  and  wrong,  and  therefore  might  be  reftrained  4Z-  a° 

by  condition.     And,  befides,    that   it  was   afterwards  #  *  P.  387. 

in  the   King's  Bench   by   Popham  C.  J.  and  two   other        (i8<) 

juftiees,  for  the  matter  in  law,  refolved  in  Scholafl  tea's  vide  Cro. 

cafe,  asainft  the  former  opinion,  though  the  iudgment  E,iz-437- 

was  Allen.       ' 
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Was  given  upon  an  incurable  imperfection  in  the   ver- 
did. 
v""de  Rudliall         T£here  '1S  a^°  another  cafe,  where  upon  a  devife  to  a 
w  Milward,        younger  fon  and    the  heirs  of  his  body,  upon  condition 
Savil  76.  that  neither  he  nor  any  of  the  heirs  of  his  body  fhould 

<?ore  zi  »  alien  or.  difcontinue  the  lands,  £fJV.  it  was  held  to  be  a 
condition  ;  and  a  fine  levied  by  him  with  proclamations, 
was  heldfuch  a  breach  of  the  condition,  as  to  intitle  the 
.  heir  of  the  teflator  to  enter.  Upon  which,  I  mall  only 
obferve,  that  this  cafe  was  in  38  Eliz.  antecedent  to  the 
cafes  of  Sunday  and  Mary  Partington  above  cited  ;  and  be- 
fore the  diftinction  between  a  fine  at  common  law,  and 
one  by  the  ftatute,  in  refpecvt  to  the  firfl  being  capable 
of  being  retrained  by  a  condition  annexed  to  an  eftate 
tail, .and  the  latter  not,  appears  to  have  been  taken. 

The  diftincVlcn  between  the  preceding  cafes  of  Corbet, 
of  Jermyn  v.  Arfcot,  Cholmhy  v.  Humble  and   of  Mkldmay, 
and  that   of*  Mary   Partington,  is  to  be  attended  to.     In 
\  00      tne  ^our  f°rrner'  tne  pr-ovifo  was  repugnant  to  a  rule  of 

.'  fi,  jjoo.  ]aw>  a?  being  confined  to  the  *  avoiding  only  part  of  the 
eitate-taii,  viz.  fo  far  only  as  refpecfed  tenant  in  tail 
jhimfelfj  flill  leaving  it  good  as  to  his  hTue ;  and  alfo  in- 
volved fomething  contradictory  and  abfurd  in  itfelf,  be- 
ing to  determine  the  eftate -tail,  as  if  tenant  in  tail  were 
dead;  which,  in  facl,  does  not  determine  the  eflate-tail. 
Whereas  the  cafe  of  Mary  Partington  fleered  clear  of 
thefe  objections ;  the  proviib  there  enuring  to  defeat  the 
■whole  eftate-tail ;  and  to  determine  the  eflate-tail  as  if  te- 
nant in  tail  were  dead  ivothoitt  heirs  of  his  body  ;  which 
-really  is  a  determination  of  the  eflate-tail.  The  queliien, 
therefore,  in  this  lafl  cafe  did  not  refpecl  the  general  va-. 
lidity  of  the  provifo,  bitf  only  the  extent  or  application 
of  it  to  a'  particular  act,,  viz.  the  buffering  a  recovery; 
and  we  fee  it  was  determined  that  the  reflriefion  was  void 
(186)  as  to  that;  and  wouid  have  been  equally  fo  as  to  a  .fine 
levied  purfuanc  to  the  flatutes  of  H.  7.  and  H.  8. 

Eut  however,  fiich  a  provifo  or  limitation  as  that  in 
Mary  Pvrtingtons  cafe,  in  feems, . may  extend  to  retrain 
a  feoffment,  or  even  a  fine  at.  common  law.,  or  any  other 
tortious  difeontinuaace  or  alienation ;  and  a  breach  of* 
k  by  any  fueh  tortious  alienation,  may  give  efrecl  to  the 
condition  or  the  limitation  over,  and:  a  title  of  entry  to 
*P.  3S9,,  the  per  fon  chiming  by  *  force  of  it.  This  was  admitted 
in  the  arguments  in  Mary  Partington1*  cafe. 

•'■•'  :'  Thus 
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'  Thus  where  a  devife  was  to  one  and  the  heirs-male  ofPeircer.Win, 
his  body,  with  a  provifo,  that  if  "he  attempted  to   alien,  '  VeBtr-3*»- 
then  immediately    his  eftate  fhould  ceafe,  and  another 
Should  enter  ;  the  devifee  made  a  feoffment,   and  though 
it  was  held  that  the  condition,  viz.  to  attempt  to.  alien  was 
void,  for  that  a  man  cannot  be  reftrajned  from  an  attempt 
to  alien,  for  non  con/iat,  what  ihall  be  judged  an  attempt, 
and  how  it  can  be  tried ;  yet  it  was  agreed  on  all  hands, 
that  tenant  in  tail  might  be   retrained  from  aliening  by 
feoffment  or  other  a£fc   which  was   tortious,  and  would 
make  a  di [continuance  ;  though  he  could  not  be  retrained  VldeCo-  Llt« 
from  aliening  by  fine  or  recovery. 

And,  indeed,  in  a  former  cafe  where  lands  were  given        (187) 
in  tail,  upon  condition  that  if  the  donee  or  his  heirs  dif-  Croker  v. 
continued,  the  donor  mould  enter ;  the  donee  had  iffue  cJ^Eliz'V 
two  daughters  and  and  died  ;  the  daughters  had  iffue  two  i  Leon.  u. 
fons  and  died ;  one  of  the  fons  difcontinued,  and  it  was 
held  to  be  a  forfeiture.     Leonard,  in  his  report  of  this 
cafe  fays,  the   difcontinuanee  was    by   fine  ;  and  fo    it 
might   be,  agreeable  to  the  obfervation   made  in  Maty 
Partington's  cafe,  in  regard  to  the  fine  in  SchoJaJiica's  cafe, 
if  we  fuppofe  it  to  have  been  a  fine  at  common  law. 

*And  fo  where  Jands  were  devifed,  part  to  tefta tor's  Spittle  «. 
eldeft  fon  m  tail,  part  to  his  youngefl  fon  in  fee,  provid-  D*vls- 
ed  that  neither  of  the  faid  fons  fljould  fell  or  leafe  the  Moor  271.' 
lands    fo  given  them,  or  do  any  aft,   fjfc.  before  they  *  P.  390. 
came  to  the  age  of  thirty  years.     And    if  either  of  them 
died,  then  the  other  fhould  have  the  portion  fo  devifed 
to  his  brother.     The  eldeft  fon  leafed  the  lands  devifed 
to  him  before  he  attained  that  age  ;  and  it  was  held  that 
the  entry  of  the  youngefl  fon  upon  him  was  lawful. 

But  all  thefe  lafl  mentioned  cafes,  where  the  condition  V]d-  fapra, 
is  not  void,  fall  within  the  latter  branch  of  the  third  ob- p*  9 
je&ion  above  noticed  ;  being  of  that  clafs,  where,  as  the 
condition  enures  to  defeat  the  preceding  eftate,  the  fub- 
fequent   limitation  cannot  operate  as  a  remainder  in  the       (188) 
ftri6t  and   proper  fenfe  of  the  word  ;  though  it  may  ftill 
take  effect  as  a  conditional  limitation   by   devife,  or  by 
wav  of  future  or  fpringing  ufe. 

Now,  to  come  to  the    latter  branch   of  the  third  and  Plowd.  Com, 
lafl  above  noticed  ground  of  objection  ;  we  are  to  bb-*4'bU 

D  J  7  Vide  Dr  a  pi 
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from  the  death  ofB.,  C.  fhould  have  the  lands  during  the 

live6  of  hufband  and  wife,  upon  the    principles   before 

laid  down  ;  and  becaufe  the  limitation  in  the  latter  cafe, 

VHe  Plowd.      would  operate  to  the  prejudice  of  others,  viz.  the  per- 

3z.  b.  fons  intitled  to  the  particular  eftate. 

Cro.  Eliz.  The  fame  1&W  holds,  with  regard  to  a  fubfequent  ef- 

360.      -  tate,  limited  to  take  effe£t  on  a  condition  which  is  to  de- 

Cogan  ""         feat  a  Prececnng  remainder  ;  as  where  A.  feifed  in  fee  let 
to  B.  for  life,  remainder  to   C.  for  life ;    provided  that 
if  A.  fnould  have  a  fon  which  mould  live   to  the  age  of 
five  years,  the  eftate  limited  to  C.  fhould  ceafe,  and  the 
land  remain  to  that  fen  *  in  tail ;  it  was  adjudged,  the 
*•  395*       eftate  limited  to  the  fon  was  mid,  becaufe  limited  on  a 
condition  which  was  to   defeat    the    preceding  remain- 
N    -      <ler  to  C. 
Vide  fupra  The  lad  noticed  cafe,  I  have  taken  occafion  to  obferve 

V- l0-  in  a  former  page,  feems  to  go  the  whole  length  of  the 

pofition,  that  a  limitation  over  at  common  law,  in  de- 
feafance  or  abridgment  of  a  preceding  particular  eftate, 
in  an  event  that  was  not  a  deter-minatien  of  that  particu- 
lar eftate  in  its  own  nature,  has  been  judicially  held,  not  to 
be  a  remainder  nor  valid  as  fuch ;  this  is  well  iliuftrated 
Vol.  4.  p.  in  the  obfervations  upon  this  cafe,  in  Bcccns  Abridgment; 

3  which  correfpond  verbatim  with  what  is  (aid  on  the  fame 

Bapra,  p.  58,      cafe,  in  the  manufcript  treat  ife  of  Lord   C.B.  Gilbert 
above  referred  to. 

The  obfervations  are  firft,  That  this  was  properly  a 
condition,  becaufe  upon  the  happening  thereof  it  was  to 
fhorien  and  abridge  the  eftate  before  given.  Secondly, 
This  cafe  proves  the- law  to  be  the  fame,  in  cafe  of  things 
which  lie  in  grant,  as  of  thofe  which  lie  in  livery  ;  for 
here  it  was  not  the  particular  eftate,  that  was  to  cc-afe 
upon  the  pondition ;  but  the  remainder,  and  that  lies  in 
*■  P.  39^°  grant.  Thirdly,  though  the  condition  here  was  not  *  an- 
nexed to  the  firft  eftate,  yet  it  was  annexed  to  the  eftate 
immediately  preceding  the  remainder  to  the  fon ;  and  fo 
to  this  purpofe,  is  the  fame  as  if  it  had  been  for  life.,  upon 
fuch  condition  to  ceafe  and  remain  over.  Fourthly,  it 
appears,  that  the  remainder  was  not  to  begin,  but  upon  the 
condition  performed,  and  fo  the  condition  preceded  the 
vefting  the  remainder.  Fifthly,  this  cafe  proves,  that 
none  fhall  take  advantage  of  0  condition  but  the  leflbr 
and  his  heirs,  and  there/ore  the  remainder  to  t/ie  Jin  who 

was 
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was  a  ftranger,  could  not  arife  thereby.  Sixthly,  that  this 
remainder  being  limited  to  begin  upon  a  condition  pre- 
cedent, whereof  none  can  take  advantage  but  the  leflbr 
and  his  heirs,  is  for  ever  defeated  and  dejlroyed ;  becaufe 
it  cannot  take  effect  according  to  the  terms  limited  for 
verting  thereof. 

But  it  may  happen,  that  notwithstanding  a  contingent 
limitation,  is  exprejfed  to  commence  from  a  period  even- 
tually anterior  to  the  determination  of  the  particular  eftate ; 
yet  the  nature  of  the  cafe  may  be  fuch,  as  not  to  admit  of 
its  taking  effect  in  pofleffion  in  rejlraint,  abridgment  or  ex- 
clufton  of  the  particular  eftate  ;  as  if  fuch  limitation  over 
were  to  the  grantee  or  devifee  of  the  particular  eftate  ; 
which  inftead  of  operating  in  any  degree  to  defeat,  ex- 
clude or  curtail  the*  particular  eftate,  would  in  effect  re-  *  p,  jq^, 
move  its  limits,  and  open  it  into  a  greater  eftate ;  in 
conformity  to  what  was  allowable  at  common  law  in  re- 
gard to  the  enlargement  of  eftates  on  condition  ;  which 
limitations  fo  far  refembled  contingent  remainders,  as  to 
require  the  continuance  of  the  particular  eftate  till  they 
vefted.  And  though  the  limitation  fhould  not  fo  far  pur- 
fue  the  particular  eftate  in  quality,  as  to  come  within  the 
doctrine  of  eftates  to  be  enlarged  on  condition ;'  yet  if  it 
be  fuch  as  cannot  defeat,  exclude  or  abridge  the  particu- 
lar eftate,  nor  have  any  other  operation  than  if  the  words 
expreffive  of  its  time  of  commencement  had  been  omitted,  or  it 
had  been  in  exprefs  words  poftponed  till  after  the  determi- 
nation of  the  preceding  efiates,  the  objection  to  its  effect  as 
\a  remainder  does  not  hold;  as  it  then  in  effect  gives  no 
more,  than  the  remnant  or  refidue  expectant  on  the  particular 
eftate,  and  could  not  have  intitled  the  grantor  or  his  heir 
to  enter  at  common  law  in  defeafance  of  the  particular 
eftate  ;  nor  operates  at  all  to  the  prejudice  of  ftrangers ; 
which  are  the  reafbns  afllgned  againft  the  validity  of 
conditional  limitations  at  common  law. 

Thus  fuppofe  in  the  cafe  qf  a  leafe  to  two,  as  above 
Icited,  the  limitation  over  after  the  death  ofthefirfl  of  them, 
had  been  to  the  furvivor  inftead  of  another,  as  the  cafe  puts  *  p,  -?g|?. 
it ;  *  this  would  not  have  avoided,  defeated  or  abridged 
the  eftate  of  the  furviv or ;  but  actually  have  embraced  it 
in  the  afflux  of  a  greater,  into  which  it  would  have  run 
(under  the  technical  term  of  merging,  inftead  of  being  re- 
scinded or  nullified.  The  grantor  or  his  heir,  could 
\&xz  no  title  to  enter  and  defeat  the  particular  eftate  ;  be- 
caufe 
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caufe  there  was  no  condition  or  provifo  to  make  it  ceafi 
or  carry  the  efiate  either  exprefsly  or  implicatively  to  an 
tody,  from  the  devif-'e  of  the  particular  efiate.  Nor  coal 
the  limitation  operate  to  the  prejudice  of  another,  oU 
the  perfon  other  wife  intitled  to  the  particular  efiate 
becaufe  it  was  to  that  very  perfon  himfelf  ;  and  the  effe<! 
would  have  been  precifely  the  fame,  if  the  limitation  ha 
been  and  from  and  after  the  determination  of  the  efiate  a  fort 
Jaid,  then  to  the  furvivor  in  fee. — I  therefore  difcover  nc 
thing  that  would  in  that  cafe,  have  prevented  the  lim 
tation  over  from  operating  ftricBy,  as  a  remainder  ; 
common  law. 
Goodt^le  v.  Accordingly  in  a  cafe,  where  the  tefhator  devifed 

Dougl.  Rep.      meffuage  &c,  to  his  wife  and  daughter,  during  the  ten 
725-  of  their  natural  lives  and  the  life  of  the  longer  liver  ( 

them,;  in  equal  proportions  fhare  and  fhare  alike;   but 
cafe  the  daughter  mould  happen  to  marry  and  have  ifli 
of  her  body  lawfully  begotten,  then  and  in  that  cafe  aft, 

*  P.  399.,      the  deceafe  of  his  wife,  *  he  devifed  the  faid  meffuage  £j 

unto,  his  daughter  and  her  heirs  and  affigns  for  ever  ;  b 
if  his  daughter  mould  happen  to  die  fingle  and  unmarriei 
and  without  iffue  of  her  body  lawfully  begotten,  the 
and  jn  that  cafe,  he  devifed  the  premiffcs  unto  his 
wife  and  her  heirs  and  affigns  for  ever.  The  teftator  It 
bis,  faid  wife,  and  his  faid  daughter  who  was  his  heir 
law.  The  widow  died,  and  after  her  death  the  daughfc 
fuffered  a  recovery ;  and  the  queflion  was,  whether  tl 
limitation  over  to  the  widow  and  her  heirs,  was  barn 
by  the  daughter's;  recovery. 

It  was  argued  firfl,  that  the  limitation  to  the  daughtc 
i«  cafe  (he  fhould  marry  and  have  iffue  of  her  bodv,  w; 
HjOrfc  to  wait  till  the  natural  expiration  of  the  firft  efiate  I 
feer  ;  but  was  to  take  effect  in  her  life-time,  as  foon  ; 
the  contingency  on  which  it  was  limited  mould  happej 
and  it  was  therefore  not  a  remainder  but  a  condition, 
limitation  ;  that  as  foon  as  me  had  married  and  had  ifiw 
the  efiate  to  her  and  her  heirs  would  have  taken  effefi 
and  would  have  enlarged  her  interefl,  and  merged  hi 
efiate  for  life. — Secondly,  That  if  the  faid  limitation 
the  daughter  mould  be  a  remainder,  there  were  fubft 
quent  words  which  feemed  to  indicate  an  intention,  on' 
to  give  the  daughter  an'  efiate  tail  by  it ;  and  then  tli 

*  P.  400.     limitation  over  to  his  wife'  would  be  '*  a  veiled  remain 

.  •  •''  '    "  tic. 
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ier,  andofcourfe  not  barred  by  the  recovery. — To  this 

i  was  anfwered,  that  whether  the  daughter  took  at  firft 

n  cfratc-tail,  or  only  an  eflatc  for  life,  the  remainder  to 

be  widow  was  barred  by  the  recovery— that  if  fhe  took 

n  eftate-tail  the  cafe  was'clear,  but  if  fhe  only  took  an 

(rate  for  life,  then  the  limitation  to  the  widow  was  up- 

n  a  contingency  with  double  afpecr.,  it  was  a  concurrent 

emainder  in  fee,  created  in  the  alternative  with  a  con- 

ngent  remainder  in  fee  to  the  daughter  ;  and  a  recovery 

aving  been  fufFered  by  the  tenant  for  life,  every  body 

ras  barred  but  the  heir  at  law,  which  the  daughter  her- 

'If  was —that  the  fecond  limitation  to  the  daughter  was 

apable  of  taking  e£Fe£t  as  a  contingent  remainder  in  fee, 

nd  of  courfe,  that  to  the  widow  was  fo.     And  it  was  an  .   . 

lablifhed  maxim  that  whenever  an  eftate  can  take  effect 

s  a  remainder,  it  mail   not   be  confirued  an  executory 

evife. 

Lord  Mansfield,  in  delivering  the  opinion  of  the  court  Vide  infra, 
tid,  it  was  pcrfeah  e'ear  and  fettled,  that  where  an  z"- et  feq* 
ftate  can  take  effect  as  a  remainder,  it  mail  never  be 
onflrued  to  be  an  executory  devife  or  fpringing  ufe. 
'he  limitation  was  to  two  perfons  and  the  furvivor,  fo 
lat  a  preceding  freehold  would  be  in  the  furvivor ;  and 
le  eftate  over  was  limited  on  a  contingency  upon 
'hich  a  remainder  might  depend.  It  was  to  the  daugh- 
:r  and  her  *  heirs  (not  iflue)  if  fhe  mould  marry,  *  P.  401. 
nd  have  iflue ;  and  it  mud  have  taken  effect  after  the 
eath  of  the  furvivor.  There  was  another  contingency, 
n  the  event  of  the  daughter  dying  unmarried,  and 
without  iflue  (not  failure  of  iflue),  and  upon  that  event 
he  limitation  was  to  the  widow  in  fee.  But  that  the 
rnant  for  life,  by  the  recovery,  had  barred  the  contin- 
ent remainders. 

The  determination  in  the  laft  fcated   cafe,  gave  occa- 
icn   to  thofe  obfervations   by  Mr.  Douglas,  to  which  I  Supra,  p.  10. 

Iiave  paid  fome  attention  in  an  early  page  of  this  trea- 
ife,  refpecfing   the  diflincton,  between  mere  conditional 

imitations,  and  remainders,  in  the  ilri£t  fenfe  of  the 
^ord  ;  and  from  that  determination  he  feemed  to  think, 
he  intrinfic  inefficacy  of  fuch  diflinclion  might  be  col- 
efted. 

But  where  is  the  ground  for  fuch  an  inference,  unlefs 
\t  be  the  argument  attempted  at   the   bar,  againfl  the 

validity 
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Validity  of  the   difputed  limitation  on  the   fuppofed  ap- 
plication of  the   diftin&ion  in  queftion  ? — an  argument 
which  does  not  appear  to  have  claimed  the  attention  oi 
the  court,  becaufe  not  borne  out  by  the  circumftances 
of  the   cafe   itfelf.      The  court   did  not,    according  to 
the  report  of  the   cafe,  fuggeft  one  fyllable,  in  repro-j 
bation  of  the  nature  of  the  diftin&ion   referred  to,  andi 
*  P.  402.     attempted  *  in  the  arguments;  but  merely   treated  the 
ulterior   limitations  as  remainders.     Is  not  therefore   the  I 
inference,  at   leaft,  as  fair,  that  they  held  the  cafe  noil 
r  -within  the  di/linflion  alluded  to,  as  that  they- denied  the  I 
*  merit  of  the  difiinftion  it f elf;  until  it  be  fhewn  that  it  I 
really  applied  to  the  circumftances  of  the  cafe  ? 

Now  to  fee  how  far  it  fo  applied,  we  are  to  confider  j 
that  here  was  a  particular  eftate  of  freehold  to  the  wifii 
and  daughter  for  their   lives,  and  the  life   of  the  furvi  1 
vcr:    (I  bbferve  indeed   the  words  in  equal  proportions  I 
jhare  and  foare   alike,  founding   like  a  tenancy   in  com  I 
mon,  but  thofe  I  find  did   not  influence   the  cafe,  as  th<| 
court   faid  the  freehold  -would  be  in  the  furvivor).     Tlr  I 
remnant  or  refidue  therefore,  after  what  was  included  ill 
fuch  eftate,  was  the  inheritance  in  fee,  expectant  on  an;  I 
determination  of  fuch  eflate,    incidental  to  its  original 
nature  ;   but  the  limitation  in  difpute,  -viz.   the    deviie  i'j  I 
fee  to  _the   wife,  in   the  event  of  the  daughter's  dyin:  I 
unmarried   and  without  ifTue,  had  no   tendency,    eve;| 
in  exprefTion,    to  defeat,   abridge,   or  exclude   the  par 
ticular  eftate,  any  more  than  a  devife  to  her  in  fee  afte 
the   deceafe   of    the  furvivor. — What,    therefore,    pre 
vented  that  limitation  from  operating  as  a  remainder  ?  o 
how  could   the  diftinclion  in  queftion  poflibly  apply  t 
it?     The   deciding  that  to   be  a   remainder,  implied  n« 
*  P.  403.     fort  of  denial  of  a  diftin&ion,  which  clearly  *  afHrmei 
it.     And  if  fo,   the   determination  in  that  cafe,    upoi 
the  real   point  before  the   court,  does,  not  afford  the  in 
ference  alluded  to. 

But  the  arguments  at  the  bar,  and  the  opinion  of  th 
court,  were  not  confined  to  that  point;  they  equall; 
reached  the  contingent  eftate  limited  to  the  daughter 
which  it  was  contended  at  the  bar,  was  not  to  wait  ti 
the  natural  expiration  of  the  firft  eftate  for  life  to  her 
but  was  to  take  effeft  in  her  life  time,  as  foon  as  th 
contingency   on  which  it  was   limited  fhould   happen 

th: 
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that  as  foon  as  fhe  had  married,    and  had   ifTue,    the 
dtate  to   her  and  her  heirs  would  have  taken  effeft,  and 
would  have  enlarged  her  interefl,  and  merged  her  eflate 
for  life.     Now  if  by  taking  ejfeft  here,  is  meant  merely 
•veflitig,  the  pofuion  is  true  in  its  full   extent ;  and  that 
fort  of  taking  effect,  is  no  more  than  what  happens,  in 
every    inftance   of  a   contingent   remainder,    upon    the 
feafonablc  arrival   of  the  contingency  on  which  it  is  li- 
mited.    But   if  by   taking  effect,  is  meant  in  poffeffion, 
it  could  not  do  fo  at  all,  during  the  life  of  the  wife,  be- 
caufe  the  limitation  was  not  to  take  effect  till  after  her  de- 
ceafe,  as  Mr.  Juflice  Buller  very  properly  obferved  in  the    „ 
courfe  of  the  argument.     And  if  the  event  had  hap- 
pened after  the  death  of  the  wife,  when  the  daughter 
was  fole  tenant  for  life,  then  would  the  limitation   to 
her  have  *  taken  effect  in  poffeilion,  not   in  abridgment,  *  P«  404* 
reflraint,  defeasance,  or  prejudice  of  her  eflate  for  life, 
but  would   only,  by  its   acceffion  thereto,  have  involved 
it  in  the   confluent  fee ;  and  though  her  former  eflate 
would   have  been  extinguifhed   in  regard   to  its  limits, 
yet  would  it  have  had  a  virtual  continuance,  and  flowed 
in  a  flream   of   coalefcence  with  the  inheritance.      It 
would  not  have   been  extruded,  or  even  determined   by 
any  means  collateral  to  its   own  nature ;    but  merely 
I  have    undergone   a    fort    of    fpecific    modification,    or 
change,  incidental  to  its   original,  nature,  viz.  merger  in 
its  union  with  the   remainder ;    an  effect  which   mufl 
have  happened,  in  refpect  of  the  mother's  eflate,  if  the 
j  daughter  had  died  unmarried,  and  without  ifTue  in  her 
1  life-time  ;   and,  what  is  more,  the  very   limitation   to 
the  daughter,  would  have  had  the  very   fame  effect,  if 
the   words   after  the   deceafe  of  my  f aid  wife,  had   been 
j  omitted ;  or  even   the  words,  from  and  after  the  deter- 
1  mination  of  the  eflate s   aforefaid,  and  not  before,,  had  been 
inferred  in  their  flead.     Could  the  limitation  under  that 
lhape,    have   afforded  the   mofl   remote   idea,    cf   any 
.  thing  but   a  remainder  in  the  flrict  fenfe   of  the   word  ? 
and  what  alteration  in  its  nature,  could  arife  from  the 
infertion   of  words,  which  could  under  no  pofUble  con- 
flru6tion  in  any  event  vary  its  effect  ?     What  then  was 
there  to  prevent  its  being  a  remainder  ?  *  and  how  could  *  P.  405., 
the  court's,  confidering  it  in  that  light,  afford  any  in- 
ference 
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ference  againft  the  validity  of  a  di(tinc\ion,  which  rank- 
ed it  under  that  defcription  ? 

I  have  oonfidered  the  above  cafe,  independently  of 
the  circumftance  of  the  daughter's  being  the  heir  at  law 
of  the  teftator ;  as  I  think  the  fame  reafoning,  in  re- 
gard to  the  conftruction  or  effecir.  of  the  limitations, 
would  equally  have  applied,  if  a  Granger  had  flood  in 
the  daughter's  place — I  mean,  flood  fo  in  refpect  to 
all  the  limitations  in  which  fhe  was  concerned ;  for  if 
only  the  feeond  limitation  to.  her  upon  her  marriage, 
and1  having  iffue,  had  been  to  a  Granger  inflead  of  her- 
felf,  to  take  effect  after  the-d'eceafe  of  the  wife ;  as  that 
woud  eventually  have  precluded  the  firfl  eflate  in  the 
daughter  from  the  wife's  Jeceafe,  it  would  have  brought 
it  within  the  diflin&ion  between  conditional  limitations  anc 
remainders ;  and  made  it  referable  the  cafe  above  citec 
Vide  Plowd.  from  Plotvden,  of  a  leafe  to  two,  the  remainder  over  in 
a4'  a"  fee  after  the  -deceafe  of  the  lirfl  of  them. 

We  may  next  notice  a  diftin&ion,  between  the  cafes, 

where  a  fubfequent  eflate  at  common  law,  is  limited  to 

take  erleCr.  upon  a  condition  which  is  to  defeat  the  pre* 

,.  ceding  eflate  ;  and  other  cafes  where  the  preceding  eflate 

*  P.  406.      is  *  limited,  fubjecl  to  a  condition,  but  the   remaindei 

\ '    is  limited  without  any  relation  to  or  dependance  at  al; 

(192)       upon  that  condition.     In  the  firfl  cafes  we  have  feen  th< 

1  Roll.  Abr.      condition  makes   the  fubfequent  limitation  void  ;    but  11 

]0n„ '  *•  '     '    the  latter  it  feems  the  remainder  dejllroys  the  conditio^ 

pi.  4.  (P.  d.).     as  if  a  men  leafe  to  J.  for  life  upon  condition,  remainde 

pi.  a.  pi.  9.        ever,  Rolle  fays  the  condition  is  deflroyed. 

Brook  Cond.  T  J  •'         ... 

pi.  m.  Mow  m  thefe  cafes,  though  the   remainder  is  not  in 

Bac.  Abr.          tended  to  be  affe&ed,  by   the  condition  annexed  to  th< 
4'  3IS>*  particular  efcate ;  yet  if  that  condition  v/ere  good,  th< 

grantor's  entry  for  breach  of  it,  would  defeat  the  re 
mainder,  upon  the  principles  before  laid  down. — But  i 
is  unreafonable,  that  the  grantor  fhould  defeat  that  eflat 
in  remainder,  which  he  had  abfolutely  granted  away 
Indeed  it  feems  directly  within  the  reafon  of  the  cafe  pu 
Lit  f.  347.  by  Littleton ;  that  if  a  man  leafe  for  life  upon  conditio 
of  re-entry  for  default  of  payment  of  rent,  and  the  leffo 
afterwards  grants  his  reverfion,  the  leffor  or  his  hei; 
cannot  enter,  becaufe  he  hath  aliened  the  reverfion:  i 
in  the  above  cafe,  the  lefTor  by  limiting  the  remainde 

OVf 
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tbfolutely,    hath  departed   with  the   reverfion,    as 
ffiuch  as  if  he  had  afterwards  aliened  it  by  another  cori- 
■ncc 

•  1  hiive  not  met  with  any  cafe  determined  exprefsly  *  p    .Q,,< 
upon  this  point,  where  the  limitation  was  by  conveyance 
at  common  law  •   and  where  the  limitation  was  by  devife, 
thciv   feems  formerly  to  have  been   fome    difference  in        (193) 
our  books.     Some    took   a  diftin<5tion   upon   this  prin- 
ciple ;  that  though  in  the  cafe  of  a  conveyance  at  com- 
mon law,  the  entry   for  condition   broken  mull  defeat 
the  livery,    and  of  courfe   the  remainder  which  took 
effect  from   it  ;    and   therefore   the    remainder  in  that 
cafe,  when   limited  without  dependence  on  the  condi- 
tion, mould  be  construed   to  defiroy  the  condition  an- 
nexed  to   the   preceding  eflate :  yet,  that  in  cafe   of  a  Brook  Condi, 
devife;    where   the    estates   took   effect  without  livery,  p-  »"• 
there   was  not  the  fame  reafon,'  that  the  entry  for  tfe@  jiui'iti.  - 
condition  broken  mould  defiroy  the  remainder  ;  but  that 
fuch  entry  might  in  that  cafe  affect  only  the  particular 
eflate,  and  the.  remainder  neverthelefs  take   place  at  the 
time   limited  for  it  to   commence ;    and  therefore  the 
remainder  need  not  abfolutely   defiroy   the  condition ;  Plow.  412." 
but   that  the  heir   mould   enter  for  breach  of  the  con-  10  Co.  41!. 
dition,  and  retain  only  till   the   remainder  mould  take 
place :    whilst   others  considered   the  condition,    in   the    u 
cafe  of  a ]  devife,  abfolutely  destroyed  by  the  remainder 
over,  no  lefs  than  in  the  cafe  ef  conveyance  at  common 
law. 

As  where   a  teflator*  having  iffue  three  fons,-   devifed  *  P„  408. 
lands  to  his  wife  for  her  \i&9Jiib   conditiohe  quod  i.pja  edu-  Dyer  12,7. 
cabit  pueros  teflatoris   in  bonis   moribus,  the   remainder  to  I0  ReP- 4* • 

-  .  7")p   Butt's 

the  fecond  fon  in  tail,  and  the  reverfion  defcended  to  caf^ 
his  eldefl  fen.  The  condition  was  broken  :  the  quefliori  (io^t) 
was,  whether  the  heir  mould  enter  for,  the  condition, 
or  the  fon  in  remainder  fhould  enter  as  for  breach  of  a 
limitation,  or  the  condition  be  deftroyed  by  the  limi- 
tation over.  And  the  court  refolved  that  it  was  not 
a  limitation ;  becaufe  there  were  exprefs  Words  of  con- 
dition, and  the  meaning  of  the  teftator  was,  that  his 
heir,  who  always  is  to  take  advantage  of  a  "condition, 
£:ould  enter  arid  defeat  the  eftate  of  the  wife :  but  his 
meaning  did  not  accord  with  the  taw  ;  for  he  could 
not  defeat  the  eflate  for  life  without  defeating  the  re- 
Vol.   I,  Q^  mainderj 
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mainder  ;  and  therefore  by  the  limitation  of  the  remain- 
der over  the  condition  was  deftroyed. 
Bond?  i  Roll.        ^  is  true,  that  in  a  fubfequent  cafe,  where  a  teftator  de- 
Abr.  Cond.        vifed  to  one  in  tail,  upon  condition  that  he  mould  not  alien, 
^   ''  p '  6"        and  that  if  he  died  without  rffue  it  mould  remain  over 
to  another  in  fee;  the  devifee    aliened;  and  Coke  and 
-  Warburton  held  it  to  be  not  a  limitation  but  a  condition, 
for  which  the  heir  mould  enter. 
*  P.  409.        *  But  whatever  differences  of  opinion  formerly  e^xifled  in 
Vide  Plpwd.      regard  to  this  matter,  they  are  now  no  more;  for  that 
tica's  cafe  ■        queftion  has  long  fmce  ceafed  ;  and  it  feerris  now  agreed, 
and  3  Rep.        that  wherever  in    a  devife  a  condition  is  annexed  to  a 
Wek  Y  a*      preceding  eftate,  and  upon  the   breach  or   non-perfor- 
Hartmond,        mance,  the  eftate  is  devifed  over  to  another,    that  con- 
dition mail  operate  as  a  limitation^  circumfcribing    the 
continuance  and  meafure  of  the  firft  eftate ;  and  that  up- 
on the  breach  or  performance  of  it  (as  the  cafe  may  be) 
the  firfl:  eftate  mall  ipfo  faffo  determine  and  expire,  with- 
out entry  or  claim  ;  and  the  limitation  over  mail  there- 
upon  actually  commence  in  pojfejjion,    and    the   perfon 
claiming  under  it,  whether  heir   or   ftranger,  mall  have 
(*  95)       immediate  right  to  the  eftate.     Thus  indeed  is  the  tefta- 
Large?s  caie,      tor:>g  jntent;cn   efFecluate'd,   by   fubftantiating  the  fubfb- 
Rundale  v.        quent  eflate,  though  limited   to  a   ftranger ;  and  enfor- 
Kiy,  Cart.         cing  the  performance  of  the  condition,  by  the  determi- 
nation of  the  preceding  eftate  upon  the  breach  of  it;  not- 
withftancing  that  preceding  eftate  be  limited  to  the  heir 
himfelf.     And  limitations  of  this  fort  are  properly  called 
conditional  limitations. 

As,  Avhere  one  devifed   tends  to   his  mother  for  life, 
^  artd  after  her  death  to  his  brother  in  fee ;  provided  that 

in  margin,  if  n^s  V/'1K  (being  then  en  feint)  be  delivered  of  a  fon, 
'''-'  P.  410.  that  then  the  land  "*  mould  remain  to  him  in  fee  ;  the 
And  vid.  Dy-  teftator  died,  a  fon  was  borri ;  and  it  was  held  that  the 
Marc  Cro  ^cc  of  the  brother  mould  ceafe,  andveftinthe  fon  upon  the 
]a.  5:92.  happening  of  the  contingency. — Again,  where  J.  devifed 

Palm.  135.  lands  to  his  wife  for  life,  and  after  her  death  to  his  grand- 
Lady  A  nnt  child  B.  and  to  the  heirs  of  her  body  ;  provided  alwayt 
■^ry1:  cafe.  and  upon  condition  that  fhe  married  with  the  confent  of  D.  E. 
snd  F.  or  the  major  part  of  them,  and  in  cafe  he  mould 
marry  without  i'uch  confent,  or  die  without  iflue,  then  he 
devifed  the  premifes  to  C.  (neither  B.  nor  C.  being  heir 
at   law    to    the  teftator.)  After  the   teftator's    death  B. 

married 
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married  without  the  confent  of  any  of  the  pcrfons 
named  for  that  purpofe  ;  and  it  was  clearly  held  to  be  an 
eftate  to  B.  till  me  married  without  fuch  confent;  that  (196) 
here  was  an  eftate  tail  devifed  to  B.  fubject  to  two  limita- 
tions, the  one  in  law,  viz.  dying  without  ifiue,  the  other 
exprefs,  and  in  fa 61:,  viz.  marrying  without  confent ;  which 
was  properly  a  conditional  limitation,  and  not  a  condition; 
for  if  it  were  a  condition,  it  would  defcend  to  the  heir  at 
law,  and  he  might  enter  for  breach  of  it,  and  defeat  the 
limitation  over ;'  and  it  was  therefore  agreed  that  the 
marriage  without  confent  determined  her  eftate-tail,  and 
cart  the  pojfefjion  immediately  on  C. 

*  So  where  one  devifed  lands  to  A.    his  heir  at  law,  *P.  411.' 
and  other  lands  to  B.  in  fee,  and  that  if  A.   molefled  B.  shuttlewortB 
by  fuit  or  otherwife,  he  fhould  lofe  what  was  devifed  to  ^Mod.  7.* 
him,  and  it  mould  go  to    B.     After  the  tefta  tor's   death 
A.  entered  on  the  lands  devifed  to  B.  and  claimed  them ; 
and  it  was  held  that  this  was  a  fufficient  breach  to  give    , 
title  to  B.,   and  that  the  condition  impofed  on  the   heir, 
mould  not  be  taken  as  a  condition;  becaufe,  iffo,  by  de- 
fending on  him    who  alone  could  enter  for  the  breach 
of  it,  it  would  in  this  cafe  be  fruitlefs  and  defeated;   but 
it  was  held  to  be  a  limitation  which  determined  the  heir's 
eftate,  and  cart  the  pofTeffion  on  B.  without  entry. 

But  where  there  is  no  exprefs  limitation  over,  to  take 
effect  upon  the  breach  or  performance  of  the  Condition, 
annexed  to  a  preceding  eftate  ;  there  it  feems  the  condi- 
tion or  provifo  is  not  always  confirmed  as  a  conditional 
limitation  ;  but  the  conftrufition  in  that  cafe  is  governed 
by  the  apparent  intent  of  the  teftator,  as  in  the  cafe  of 
Gulliver  v.  Shuckburgh  Ajhbey  cited  hereafter.  Infra  p.  31W 

Therefore,  when  it  is  faid  that  a  fubfequent  eftate  limi- 
ted on  a  condition,  which  is   to  defeat  a  preceding  eftate 
is  void  ;  the  rule  muft  be  underftood  only  of  eftates  limi- 
ted in  conveyances  at  common  law  ;  for  that  fuch  a  limita-  %  p   .  x  2, 
*  tion  over  may  be  good  by  way  of  devife,  is  clear  from 
the  cafes  kit  cited  ;  and  will  further  appear  in  the  chap- 
ter of  executory  devifes;  to  which  thefe  fort  of  limita- 
tions, in  thofe  cafes  where  the  whole  fee  is  firit  devifed 
to  a  perfon  in  ejfe  are  to  be  referred  ;   and  limitations  of  p^e9^  m'0<» 
this  nature  may  alfo  take  efteel:  by  way  of  nfe,  for  a  ufe  99-  P1-  *43- 
may  be  limited  to  ceafe  as  to  one   perfon  upon  a  future  y  54i 

event,  and  to  veft  in  another. 

CLs  As 
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As  if  a  man  makes  a  feoffment  in  fee  to  the  ufe  of  W* 
and  his  heirs  till  A.  pay  40I.  to  the  faid  W.  and  then  to 
the  ufe  of  the  faid  A.  and  his  heirs,  and  the  (tatute  exe- 
cutes the  eftate  in  W.  and  afterwards  A.   pays   the  40!. 
there  A.  is  feifed  in   fee  if  he  enters,  by  the  opinion  of 
feveral ;  but  by  fome,  A.  mall  not  be  feifed  in  fee. by  the 
Ifej}kp*jk      f«id    payment*    unlefs   the  feoffees  enter;    therefore  it 
4S'P  '  J°*  feems  to   be    the  fureft  way  to  enter  m  the  name  of  the 
feoffees  and  his  own  name  ;  and  therefore  it  appears  that 
if  a  man  at  this  day  makes  a  feoffment  to   ufes,  that  the 
uie  mall  change  from  cne  to  another  by  acl  ex  pojf  faflo-, 
by    cireumftance,  as  well  as  it  would  before  the  ftatute 
27  H.  81..  ©fides.     Such  are   the  words  of  Brook  in  the 
place  I  have  cited. 
(198)  "  S°  where  A.  tenant  in  tail,    by   indenture  bargained 

Leon.  '%%.  pi. '    and  fold  the  lamas-  to  the  ufe  of  J.  S.  *  in  fee ;   in  the  in- 
31-.  denture  wa "3-  a  letter  of  attorney  to   make   livery,  which 

«,  Parker.  was  V®9^  accordingly >  f.S.  by  the  fame  indenture  co- 
**  P.  413,.  venaiited,  that  if  A.  before  fueh  a  day  paid  40s.  to  J.  S 
thrrf  then  J.  S,  and  his  heirs  mould  {hand  feifed,  &<c.  tc 
the  ufe  of  A.  and  hie  heirs  5,  and  if  A.  did  not  pay,  &c 
then  if  the  faid  J,  S.  did  not  pay  to  the  faid  A.  withir 
four  days  after  rol.  that  J.  S.  and  his  heirs  fhouh 
thenceforth  be  feifed  to  the  ufe  of  the  faid  A.  2nd  hi' 
heirs  &&•.  arvi  A.  covenanted  for  further  affurance  ;  botl 
failed  of  payment,  A.  levies  a  fine:  to  f.  S.  without  am 
eonfideraticn.  It  was  adjudged  a  good  feoffment  wel 
executed  by  the  livery,  notwithstanding  the  word's  of  bar 
tain  and  fale  only;  and  that  the  covenant  to  be  feifed  tc 
the  new  ufes  conditionally  upon  the  payment  and  rtcA- 
w.  payment,  being   in  one  and   the  fame  deed,  mould  raif 

the  ufe  upon  the  contingency  according'  to  the  limitatrci 
of  it. 

Spring  v.  In  another  cafe  where  A.  tenant  for    life,  and  R.  ii 

~Ruii   Abr       reverhcn  in  fee,  covenanted  to  levy  a  fine  to  the  uie  0 

415.  pi.  ii.        A.  and  his  heirs,  if  R.  did  not  pay  10s.  to  him  at  a  cer 

J°-  389-  tain  day  ;  and  if  he   did  pay  it,  then  to  the  ufe  of  A,  fo" 

life,  remainder  to  R.  in  fee  ;  it  was  held,  that  A.  had 

ellate  in  fee  titi-R.  paid  the    10s.  at    the    time;  and  th. 

limitation  to  the  ufe  of  A.  for  life  and  R.  in  fee, 

*  P.  414.      ar^-re  on  a   *  condition  jfukfrqizenti  viz.  the  payment  of 

money  at  the  time.     In  regard  to  this  ccndi:ion  fuhfequerJ 
we  may.obferve,  that  it  was  evidently  the  intent,,  tha 

one 

I 
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'  *me  of  the  limitations  ftiould  take  effe&  immediately ; 
that  to  A.  for  life  with  remainder  to  R.  in  fee  cottM  not, 
till  the  payment  of  the  money ;  therefore  it  mutt  be  the 
firft  to  A.  in  fee. 

And  where  after  a  feoffment,  to  the  ufe  of  the  'feoffor  J''0'  fjf  W' 
•and  A.  his  feme  that  flmild  be  after  their  marriage,  and  Dmry. 
the  heirs  of  their  bodies;  the  feoffor  took  A.  in  marri- 
age ;  all  the  judges  held,  that  although  he  were  feifed  in 
fee  in  the  mean  time,  yet,  by  the  marriage,  the  new  ufe 
ihould  arife  and  yeft,  if  there  were  no  act  in  the  mean 
time  to  deftroy  that  future   ufe,  (as  it  was  in  ChudkigJis        (190) 
:cafe)  and  judgment  was  given  accordingly. 

So  where  A.  and  B.   two  fitters,  In  confederation  of^°'dp;Car 
4000I.  paid  to  A.  by  C.  conveyed  lands  by  leafe  and  re-  ^lnc  ^ ' 
ieafe  to  the  ufe  of  B.  and  C.  for  their  lives   (upon  their  show.  Cafes  ia 
intended  intermarriage)  remainder  to  their  firft  and  other    flr'-I37- 
fons  in  tail-male  fucc^fTively,  remainder  to  the  daughters 
of  B.  and  C.  in  tail,  remainder  to  the  right  heirs  of  C 
Provided  that  if  there  mould  be  no  iffue  of  B.  and  C.  liv- 
ing at  the  deceafe  of  the  fur viv or  of  them,  and  that  the  heirs 
of  B.  ttiould  within  twelve  months  after  *  the  death  of      P-  A^-S- 
B.  and  C.  dying  without  iffue  as   aforefaid,  pay   to   the 
heirs  or  affigns  of  C.  4000I.  then  the  remainder  in  fee  fo 
limited  to  C.  ftiould  ceafe,  and  the  lands  fhouid  remain 
to  the  right  heirs  of  B.  for  ever.     Afterwards  B.  and  C. 
for  extinguishing  all  right  and  title  of  B.  and   her  heirs 
under  this  provifo,  levied  a  fine  of  the  lands  to  the  ufe  of 
C  and  his  heirs.     B.  and  C.  died  without  iffue,  and  the 
heir  of  B.  filed  a  bill  againfl:    the    heir  of  C.  to  have  a 
conveyance  of  the  lands  upon  payment  of  the  4000I.  pur- 
fuant  to  the  provifo.     The  bill  was  difmifTed ;   but  upon 
an  appeal  brought  into  parliament,  the  decree  of  difmif- 
fion  was  feverfed  ;  upon  its  being  alledged  that  the  pro- 
vifo was  not  void,  it  being  within  the  reafon  of  the  limi-        (200) 
tations  allowed  in  the  Duke  of  Norfolk's  cafe,  where  it  Vlde  lnfra' pf 
is  fa  id,  that  future  interetts,    fpringing  trufts,  or    trutts 
executory,  and  remainders  that  are  to  arife  upon  contin-  And  vide 
gencies  are  quite  Out  of  the  rule  and  reafon   of  perpetui-  Smiths, 
ties,  if  they  are  not  of  remote  confederation,  but  fueh  as  q^jm*  $33. 
will  fpeedily  wear  out.     And  that  the  fine  could  not  bar 
the  provifo,  becaufe  the  fame  land  never  was  nor  could' 
be  in  JS.  who  levied  it;,  _ 

'    '     •    •  .     it 
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It  is  to  be  obferved,  that  the  new  ufe  in  this  cafe  to 
the  heir  of  B.,  was  not  a  limitation  which  could  unite 
with  that  to  the  *  anceftor,  according  to  the  ru]e  in 
Shelleyh  cafe  ;  for  it  was  not  a  remainder  to  arife  upon  the 
determination  of  the  preceding  eflate,  but  was  a  conditional; 
limitation  of  a  future  ufe;  whereas  that  rule  applies  only 
to  remainders ;  therefore  the  land  veiled  in  jB.'s  heir  by 
purchafe -and  not  by  defcent.  There  are  other  cafes  rela- 
tive to  this  doctrine  which  I  mall  refer  to  the  head  of 
Executory  Devifes. 

The  ufes  I  have  been  fpeaking  of  are  called  jhifting  or 
fecondary  ujes  ;  and  are  allowed,  (within  the  limits  efla- 
blimed.for  avoiding  perpetuities)  becaufe  they  were  good 
before  the  flatute  27  Hen.  8.  of  ufes,  (when  ufes  were 
fiduciary  and  totally  diftinct  from  the  'legal  eflate,  which 
at  common  law  could  not  be  limited  in  fuch  manner,), 
and  do  not  fall  within  any  of  the  rnifchiefs  which  that  ila- 
tute  was  made  to  remedy. 

It  appears,  however,  to  have  been  a  queftion,  whe- 
ther limitations  of  this  nature  were  good  in  furrenders  of 
copyhold  eilates.  Thus,'  where  there  was  a"  furrender  ha- 
bendum from  the  death  of  the  Surrenderor ■,  to  the  ufe  of  bis 
child  then  in  ventre  fa  mere,  and  his  heirs  and'afligns  for 
ever,  and  if  the  child  die  before  age  or  marriage,  then 
to  the  ufe  of  J.  S.  and  his  heirs  and  affigns;  Crake  fay3 
it  was  'refolved,  that  the  furrender  to  the  ufe  of  J.  S'. 
*  was  void,  for  that  a  man  could  not  make  fuch  a  condi- 
tional furrender  to  operate  in  future; '"  Qn  the  other  hand, 
the  fame  cafe  as  reported  by  Roller  is  cited  in  Lex  Cvjlm 
mariaas  an  authority  that  fuch  future  ufes' are  good,  and 
that  a  fee  may  be  limited  on  a  fee  upon  a  contingency  in 
copyhold  eflates,  <  And  this  the  cafe  in  RoWs  Abridgment 
feems  to  leave  undecided.  -  But  in  Gilbert's  Tenures  it  is 
faidy  that  fuch  a  refolution  feems  not  to  be  grounded  on 
fo  good-reafon,  as  the  contrary  refolution  in  Croke  ;  for 
the  ufe  upon  a  furrender  of  a  copyhold  is  hot  like  a  ufe 
or  trull  at  common  law- :  but-  he  who  is  admitted  upon  a 
furrender,  is  admitted  to  the  legal  cufomary  eflate,  and 
is  not  feifed  to  a  ufe ;  therefore  ufes  upon  furrenders  are 
in  general  governed  entirely  by  the  fame  rules,  as  con- 
veyances at  common  law,  in  which  fuch  limitations  were 
Bot  allowable  ;  and  that  upon  this  principle  it  feems  a 
fee  upon  a  fee  in  Cafe  of  a  furrender  of  copyholds  is  not 
:      «/  ■'  -    ■  —   ■  *     •■■■'    ■<    ..       ,     £ocd» 
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good,  any  more  than  in  a  conveyance  at  common  law. 

But  the  above  opinion  of  Gilbert  is,  I  think,  excluded  by  vide  fupra,  p. 

decided  cafes  ;  for  the  validity   of  conditional  limitations  »73- 

iu  the  furrenders  of  copyholds,  appears  to  have  been  ad-  wdcock*. 

mitted  in  the  above  cited  cafe    of  Stocker  v.  Edwards,  or  Hammond. 

Edwards  v.  Hammond.     And  the  decifion  in  the  cafe    of  £,ted  3  c°- 

c  Rep.  lo.  b. 

Sympfon  v.  Sothern,  may  be  referred  to  the    point  ot  the  Brian  -v. 
habendum  *  after  the  death  of  the  furrenderor  being  void;  Cawfen. 
taking  that  as  the   conditional  future   operation,  which  was  %-p'^j.^a 
denied  to  the  furrender.     And  in  the  cafe  of  Paulter  v.        "  ^ 
Cornhill,  Beamond,  Juftice,  conceived  the  limitation  of  a 
fee  upon  a  fee,  as  good  in  furrenders  of  copyholds,  as  in 
ufes  of  lands  upon  a  feoffment. 

So  in  the  cafe  of  a  furrender  of  copyholds,  to  the  in-  9™-  E1,z-  3*?.' 
tent  the  lord  mould  admit  A.  whom  the  furrenderor  in-  Delamore. 
tended  to  marry,  after  marriage;  until  marriage  to  the  iFreem. 467. 
ufe  of  himfelf  and  his  heirs,  and  after  marriage  to  the  ^ndvide' 
afe  of  himfelf  and  A.   in  tail  4   the  whole  court  of  G-  B„  earth.  Read- 
held  that  it  was  good  enough  to  limit  a  remainder  upon  a  !n£'  3'-  32- 
l  r      '  '■  i    1  j  re  r  for  the  fame 

contingent  tee  in  copyholds ;  as  in  caie   or  mortgages  of   0jnt- 

:opyholds  a  furrender  in  futuro  is  good,  for  the  freehold  And  vide 

remains  in  the  lord.  3ay!°r  *' 

Tavlor. 
But  there  are  fome  inftances  of  freehold  eftates,  where-  x  Atk.^So". 

in  this  fort  of  ufes  has  not  been  admitted  to  take  effect ;  as  Burton's  cafe, 

where  a  feoffment  was  to  the  ufe  of  A.  for  life,  remainder     ,oor  74*" 

.  pi*  102?,. 

to  his  wife  for  life,  remainder  to  his  right  heirs  ;  with  a  Law  of  Ufes, 

provifo,  that  if  his  fon  interrupted  his  wife,  it  mould  be  l3$' 
to  the  ufe  of  his  wife  and  her  heirs ;  A.  made  a  leafe  for       (202) 
years  to  commence  after  the  death  of  his  wife,  and  died, 
the  fon  diflurbed  the  wife,  and  it  was  refolved  that  the 
lifts  would  not  arife  *  to  give  the  wife  the  fee.     The  rea-  *  p#  410, 
fen  of  this  cafe  feems  doubtful  and  obfeure ;  however, 
the  leafe  for  years  made  to  commence  after  the  death  of 
the  wife,  is  faid  to  have  been  the  occafion  of  the  judg- 
ment ;  for  that  the  rever&on  after  the  death   of  the  wife 
being  altered   by   that  leafe,  the  fame  ufe   in  the  rever- 
fion  which  was  in  being  at  the  difpofition  of  the  particu- 
lar eftate,  and  fo  conditionally  limited  to  the  wife,  could 
not  arife  to  her,  and  that   therefore  the  ufe  could  never 
arife  at  all. 

If  a  limitation  be  to  the   ufe  of  A.  and  his  heirs,  pro-  Moor  633, 
yided  that  if  he  give   a  mortal  blow  to  any  perfon,  that  P1-  868° 
"ie  ufe  malj  ceafe  to   him,  and  mail  be  to  another ;  this 

is 
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Is  fraudulent  to  prevent  an  efcheat,  and  therefore  is 
void. 

And  where  A.  bargained  and  fold  land  to  B.  for    500L 

Moo?76r.        upon  condition  that  if  A.  paid  B.  500L  he  might  re-enter, 

pi.  1054.  and  be  feifed  to  the  ufe  of  himfelf  and  his  heirs,  until  he 

Holioway^.      faon\d  attempt  to  alien  without  the  afient  of  B.  and  then 

to  tne  uie  of  B.  and  his  heirs ;  and  a  fine  was    levied  to 

thofe  ufes ;  A.  paid  the  500I.  and  entered,  afterwards  A 

(203)        aliened  without  the  affent  .of  B.     Per  £>ord  Chancellor 

Egerton,  No  ufe  will  arife  to   B.  the  bargainee,  bccaufe 

$  P.  420.     the  bargainor,  entering  *  for  the  condition,  outfit  to  be 

'  in  of  the  old  ufe  and   eftate,  and  cannot  be  feifed  to  any 

other  ufe  ;  alfo  the    fine  was  levied  to  B-    by  which  A. 

who  was  the  conufor,  and  alfo  the  bargainor,  who  came 

in  by  the  ufe  of  the  fine,  cannot  fiand  feifed  to  any  other 

ufe,  for  then  there  would  be  ufe  upon  ufe. — But  we  are  to 

obferve   the  judgments  in   ithefe  lafl:  cafes,  depended  on 

the  particular  nature  of  circumftances  ex  pojl  faSro,  or  en 

the  fraudulent  intent  or  illegality  of  the  condition  ;  and 

<do  not  in  the   leaft  affecf  the  general   validity  of  theft 

miffing;  limitations.    ' 

There  is  alfo  a  limitation  of  another  kind,  which  may 

be  confidered  as   an  exemption   to  the  rule  at  common 

law,-  that  an  eftate  limited  to  take  effect  on  a  condition, 

which  is  to  affecl  the  particular  efbte,  is  void.     I  mean 

thofe  cafes,  where  a  particular  effete   is  limited  with  a 

condition,  that  after  the  performance  of  fuch  an  aft,  or 

the  happening  of  fuch  an  event,  the  perfon  to  whom  the 

firft  eftate  was  limited,  mail  thereupon  have  a  larger  ef- 

g&ep.  74.        tare.   ':  For  it  was  refolved  in  the  cafe  of  Lord  Stafford, 

Ford'Tcafe^ "    that  fuch  a  grant  may  be  good,   as  well  of  things  which' 

lie  in  grant,  as  of  things  which  lie  in  'livery  ;  and  may  be 

annexed  as    well  to  an  '  eflate-tail,    which    cannot    be 

drowned,  as  to  an  efiate  for  life  or  years,  which  may  be 

*  P   Ail      raerged  by    the  accefs  of  a  *:  greater,  eftate.     Eut  that 

, ,    fuch  increafe  of  an  eftate  by  force  of  fhch  a  condition,' 

ought  to  have  four  incidents.  '        - 

'  '!■/?,  There  ought  to  be  a  particular  eftate  as  c  fenn ela- 
tion for  the  increafe  to  take  effecl  upon  ;  which  particu- 
lar eftate  Lord  Coke  held-  muft  not  be  an  euate  at  will, 
nov  revocable,  nOr  'contingent.- — idly,  Fuch  particular 
effate  ought  to  continue  in  the  leffee,  or  the  grantee  un- 
til the  increafe  happens,  without  any  alteration  cf  privity 
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,  in  eftatc,  by  alienation  of  the  leffee  o'r  grantee ;  though 
the  alienation  of  the  leflbr  or  grantor  will  not  at  all  af- 
fect it;  and  that  the  alteration  of  perfons,  by  defcent  of 
the  reverfion  to  the  heirs  of  the  grantor  or  his  alienee, 
or  of  the  particular  eftate  to  the  reprefentatives  of  the 
grantee,  fhall  not  avoid  the  condition ;  and  that  where 
the  grantee  dies  before  performance  of  the  condition,  his 
heir  (hall,  after  he  has  performed  the  condition,  be  in 
quodam  modo  by  defcent :  and  that  fuch  increafe  need  not 
take  place  immediately  upon  the  particular  eftate,  but 
may  enure  as  a  mediate  remainder,  fubfequent  to  an  in-  (2.05) 
termediate  remainder  for  life,  or  in  tail  to  fome  body 
elfe. — -$dlyf  That  the  increafe  muft  veft  and  take  effect, 
immediately  upon  the  performance  of  the  condition  ;  for 
that  if  an  eflate  cannot  be  enlarged  at  the  very  inftant  of 
time  *  appointed  for  enlargement,  the  enlargement  fhall  P-  422» 
never  take  place  ;  and  therefore  though  the  reverfion  be 
in  the  king,  it  fhall  inftantly  be  out  of  him,  upon  per- 
formance of  the  condition,  and  veft  in  the  grantee,  with- 
out petition  or  monjlrans  de  droit  or  other  circumftance  ;, 
for  the  awaiting  fuch  pircumftances,  would  fruftrate  and 
defeat  the  enlargement ;  and  the  law  will  never  require 
circumftances  to  fubvert  the  fubftance.—-4i#j,  That  the 
particular  eflate,  and  the  increafe  ought  to  take  effect  by- 
one  and  the  fame  inftrument  or  deed,  or  by  feveral  deeds 
delivered  at  one  and  the  fame  time  ;  (which,  in  effect,  is 
the  fame  thing,  for  qua  incontinenti  fiunt  inejfe  videntur) 
becaufe  the  particular  eftate,  and  the  increafe  thereupon, 
is  only  a  grant  to  take  effect  out  of  one  and  the  fame 

.:.;  root ;  and  though  the  increafe  veft  at  a  different  time, 
yet  when  it  is  vefted,  it  has  its  force  and  effect  from  the 
fame  grant,  For  a  more  minute  difcuflion  of  this  doc- 
frine,  I  fhall  refer  the  reader  to  Lord  Coke*s  report  of  the 
faid  cafe  of  Lord  Stafford.  Fid.  alfo  Sheppardh  Touch- 
ftone  of  Common  Affurances,  fol.  129.  where  another 
requifite  is  mentioned,  the  condition  being  pojjibk  and 
lawful,  as  is  obferved  by  the  learned  Editor  of  the  laf\ 
improved  edition  of  that  book.  '  ■  "" 
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*  P.  423.     *  Of  the  Eft  ate  neceffary  to  fupport  a  Contingent 

(206)  Remainder. 

f  Shall  now  confider  what  eftate   is  required   to   fup- 
port a   contingent   remainder ;    or,  in   other  words, 
what  kind  of  eftate  mufl:  neceffarily  precede  it. 
1  Rep.  130.  It  is  a  general  rule,  that  wherever  an  eftate  in  con- 

^;.'34'  •  tingent  remainder  amounts  to  a  freehold,  fome  •vefted 
Eorailon's  eftate  of  freehold  muft  precede  it.  This  rule  depends 
cat"e'  upon  the   neceflity   there   is  for  the  freehold  to  pafs  out 

Co  I?ft  i'17.  ^  ^e  grantor>  at  t^6  time  Ae  remainder  is  created. 
a.  If   no  freehold   paries,    how   is   the   remainder-man   to 

have  it  ?  If  it  panes  at  all,  it  mufl  pafs  either  in  the 
particular  eftate,  or  in  fome  remainder  limited  after  it; 
in  a  contingent  remainder  it  cannot  pafs,  becaufe  fuch 
remainder  at  the  time  of  its  creation  paffeth  to  or  verb 
in  nobody;  and  if  it  paffeth  only  in  fome  vefted  re- 
mainder limited  after  the  contingent  remainder,  then 
is  fuch  contingent  eftate  precluded  from  ever  riving  at 
all ;  for  that  freehold  then  becomes  vefted  in  poffeijion, 
which  the'  contingent  eftate  was  limited  to  precede  ; 
and  of  courfe  there  is  no  room  left  for  the  introduction 

(207)  c'^  tne   contingent  freehold.     It  follows,  therefore,  that 

*  P   a°a.      ft>me   preceding  vefled  eftate  of  freehold  mufl  be  *  li- 

mited, to  give  exiftence  to  fuch  a  contingent  remainder. 
Thus,  where  a  devife   was   to  B.  for  fifty  years  if  he 

mould  fo  long  live,  remainder  to  the  heirs  of  the  body 
1  Salk,  5.16.  of  B.  remainder  to  C. ;  the  limitation  to  the  heirs  of  the- 
Goodrigbt  i,0dy  of  B.  was  void  as  a  remainder  for  want  of  a  free- 
„Corni{h.        hold  to  fupport  it. 

1  Saik.  irg.  So  where   there  was  a  devife    to  truftees   for  eleven 

Scatterwood      years,  and  then  to  the  (irft  fon  of  A.    in   tail,  &c  and 

jstinra  p  A'    ^a^   no  ^on  at   ^at    iimc>   ^  wa3  agreed  that  fuch  li- 

163.  nutation    was   void  as  a    contingent    remaindery    becaufe 

there  was  no  freehold  to  fupport  it. 
tiVem.  754.  But  where  an  eftate  was  limited  to  A.  for  ninety-nine 

Elie^.Ofburn.  £ h@  ft     y  f     j         live,  remainders  truftees 

And  vide  j.  itr  -  -rri 

Doew.Mor-      during   the  life   of   A.  remainder   to    the  wile   tor  her 
gan,  infra,  p.   jointure,   remainder   to   the   heirs  of  .the    body   of  A.  ; 
there,  though    the  particular  eftate   wzs   but  for  years, 


tf. 


CONTINGENT    REMAINDERS. 

yet  the  contingent  remainder  to  the  heirs  of  the  body, 
of  A.  was  good,  becaufe  preceded  by  a  vejied  freehold 
remainder  to  the  truftees. 

There  is  a  cafe  indeed  reported  by  Moor,  where  A.  Sir  Thomas 
covenanted  to  (land  feifed  to  the  ufe  of  himfelf  for  life,  Jj^eis!** 
remainder  to  B.  his  *  brother's  eldeft  fon  for  life,  re-  *p   .,,,, 
mainder  to  the  firft  fon  of  B.  in  tail,  and  fo  on  to  his 
eighth  fon,  remainder  tc   to  the  right  heirs  of  A-     A.        (208) 
was  afterwards  attainted  of  treafon,  and  executed  be- 
fore the  birth  of  any  fon   of  B.  and   it  was  refolved, 
that  by  the  attainder  of  A.  the   afterborn  fons   of  B. 
were  barred,    and  that  the  crown-  had  the  fee-fimple 
difcharged   of   all   the  remainders  limited   to  fons  not 
then  born. — And   the    queftion  arifes   how  we   are  to 
reconcile  this'  refolution  with  the  principle  that  any  pre- 
ceding  -vefed  freehold  eftate    will   fupport  a  contingent 
remainder ;  for  here,  whatever  effe£t  the  forfeiture  of 
^.'sedate  for  life  and  remainder  in  fee,  might  other - 
wife   have   had,  yet  as  B.   had  a  vejied  freehold,  why 
was  not  that  capable  of  fupporting  the  contingent  re- 
mainder  to  his  fons  ?     There  are  no  reafons  given  for 
the  refoluticn  in  this  cafe ;  and  perhaps  to  account  for 
it,  we  are  to  recur  to  the  fuppofed  neceffity  (herein  after  Vide  infra, 
treated  of)  of  afei/In  in  the  feoffees,  covenantees,  &V.  P-  Zl€' 
to  ferve  contingent  ufes,  when  they  come  in  effe\  which 
principle   admitted,    it   may  be    inferred,    (as  it  feems 
agreed  that  the  crown  cannot  ftand  feifed  to  a  ufe)  that 
there    could    be  no   feifin  (after  Ah  forfeiture  to   the 
crown)  to  ferve  the   contingent  ufes  to  JB.'s  fons,  when 
they  came  in  effey  and  that  on  that  account  they  could 
never  take  effecf .     But  I  mail  endeavour  to  fhew  in  a 
iubfequent  part  of  this  *  eflay,  what  fort  of  reliance  *  P.  4260 
is  to  be  had  on  this  principle. 

If  there  ha-d  been   an  office  found  antecedent  to  the 
birth  of  a  fon  of  B.  that  A.  was  feifed  in  fee,  it  might  l 

have  accounted  for  the  refolution  in  the  above  cafe,  by 
taking  away   the   right  of  entry  of  B.  according   to  the 
diftinction  I  fhall  notice   after  the  next  cited  cafe.     But 
abflracted  from  a   circumftance  of  that  nature,  which 
does  not  appear  in  the   report  of  Sir  Thomas  Palmer's       (209) 
cafe,    that   of  Corbet  v.   Tichborn,    of  much  later   date,  Corbet i>. 
feems    to   claim   our   better   attention.     It   was  a  cafe  ^s^.0^^ 
where  J.  S.  being  tenant  for  life,  remainder  to  his  wife 

for 
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for  life,  remainder  to  his  firfl  and  other  forts,  yv.  m 
tail,  remainder  to  himfelf  in  fee,  committed  treafon, 
and  afterwards  had  a  fon,  and  then  was  attainted  ;  and 
upon  a  trial  at  bar  in  K.  B.  the  court  held,  that  whether 
the  fon  was  born  before  or  after  the  attainder,  the  con- 
tingent remainder  to  him  was  not  difcharged  by  the 
jands  veiling  in  the  crown  during  the  life  of  J.  S.  be- 
.caufe  of  the  wife's  eftate,  (viz.  a  vefted  eflate  of  free- 
hold in  remainder)  which  was  fufficient  to  fupport  it. 
For  this  eflate  of  the  wife,  it  feems,  was  not  turned  to 
a  right,  or  affected  by  the  forfeiture  of  the  hufband, 
nor  the  crown  thereby  in  poffeflion  of  any  other  eflate 
than  what  J.  S.  was  iniitled  to  at  the  time ;  as  ap- 
^  P.  427.  pears  by  another  *  cafe,  where  tenant  for  life,  remain- 
Lmch  <u.  far  to  "J.  S.  in  fee,  was  attainted  of  high  treafon,  and 

Salk,  469.  died  without  iffue.  And  upon  its  being  urged,  that  the 
whole  eflate  yeile^  in  the  king  by  33  H.  8.  c:  8.  with- 
out  any  office  finding  the  fpeeial  matter,  he  in  remain- 
der, could  not  enter,  any  more  than  if  a  general  office 
had  been  found,  which  would  haye  fuppofed  a  fee.  It 
was  held,  that  no  other  eflate  vefled  in  the  king  by  the 
faid  act,  than  the  party  attainted  had;  jufl  as  if  a  fpeeial 
office  had  been  found ;  and  therefore  the  remainderman 
might  enter  on  the  king,  the  king's  eflate  being  de- 
termined. For  the  flatute  fayed  the  right  of  others ; 
tho'  it  was  oiherwife  where  an  office  found  an  eftate  in 
fee  in  the  party  attainted. 

Here  we  are  to  obferve,  that  the  rule  refpecling  the 

eflate,  requifite  to  fupport  a  contingent  remainder,  holds 

equally  in  the  limitation  of  itfes,  as  in  eflates  executed 

1  Rep.  134.      in  pofTeflion  at  common  lazu:  tho'  indeed  before  the  flatute 

^r5,~" p  r        of  ufes,  if  there   had  been  a  feoffment  to  the  ufe  of  A. 

Pail.  107.'        f01"  years,  remainder  (of   the   ufe)  in  contingency,  the 

(210)         contingent   ufe  would   have  been   good,  for  the  feoffees 

remained  tenants   of  the  legal  freehold  ;  but  fmce  that 

flatute  it  is  otherwife,  for  now  no  eflate'  remains  in  the 

feoffees.- 

*  P.  428.  *  Therefore,  where  there  was  a  leafe  a.nd  releafe  by 

^  Salk.  679.      Jl.  to  truiiees.  and   their   heirs,  to  the  ufe  of  A.  for  99 

ams  v.         years,  remainder  to   the  ufe    of  truftees  for   2  <    year?, 

ravage.  J  7  .  ■'..    ■ 

Vid.  r»pra,       remainder   to   the   heirs  male   or    the   body   of    A.  the 

p.  49.  court  held   this  limitation   to  the  heirs  mole  of  the  body 

of  A.  to  be  void,  becaufe  there  was  no  preceding  eftate 

"■ :  of 
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©f  freehold  limited  to  fupport  it.  The  queftion  in  this 
cafe  is  ftated  to  have  been,  whether  A.  was  tenant  ia 
tail,  or  only  tenant  for  years.  Now  the  latter  conclu- 
fion  muft  have  prevailed  even  if  the  limitation  to  the 
heirs  male  of  his  body,  tho'  void  as  a  remainder,  had 
been  admitted  effectual  as  a  future  ufe  within  the  reafon 
of  the  cafes  put  by  Holt.  I2  Mod-  3* 

So  where   the  hufband  and  wife  covenanted  to  levy  Dav;es  „. 
a  fine  of  the  wife's  lands  to  the  ufe  of  the  heirs   of  the  Speed.  4 
body  of  the   hufband  on  the  wife   begotten,  remainder  ^]k15^" 
to  the   ufe  of  the  right  heirs   of  the   hufband,  they  had  earth  %6%. 
iffue   that  died  in   their  life-time;  afterwards  the  Avife  »*  Mod_  39- 
died,  leaving  the   hufband,  arid  after  the   death  of  the  Parl  \9^' 
hufband   the   limitation  to   his  heirs   was   held   void  for 
want  of  a  preceding  freehold  to  fupport  it.     Irf  this  cafe 
we  are  to  obferve,  the  hufband  could  not  take  an  eftate 
for  life  by  implication;  becaufe  the  eftate  was  the  wife's,  vide  fupra^ 
and  moved  originally  from  her  ;  and  fuppofing  an  eftate  P-  i>%- 
for  life  in  the  wife   by  implication  *  or  refulting   ufe,  *  p.  *  20^ 
capable  of  fupporting  the   ufe  to   the  heirs   of  the  body 
of   the   hufband   on   the  wife  ;    yet  as  fhe,  as  well  as 
their   iffue,  died   in   the  hufband's  life   time,  before  the 
limitation   to  his  right  heirs  could   veft,  that   muft  have 
failed  as  a  contingent   remainder,  for  want  of  a  fubfift- 
rng  particular  eftate  at   his  death  to  fupport  it.     And 
there  was  no  fort  of  ground  to  maintain  its  validity  as 
a  future  ufe  ;  as  it  was  poftponed  to  a  general  failure  of  vide  infra, 
heirs  of  the   body   of  the  hufband  by  the  wife;;  which  3**- 
was  too  remote. 

As  to  a  contingent  remainder  for  years,  there  does 
not  appear  to  be  any  neceffity  for  a  preceding  freehold 
to  fupport  it.  For  the  remainder  not  being  freehold, 
no  fuch  eftate  appears  requifite  to  pafs  out  of  the 
grantor,  in  order  to  give  effect  to  a  remainder  of  that 
fort. 

Indeed  in  the  cafe   of  Corbet  v.  Stone,  where  A.   by        (21 1) 
indenture,  leafed   to   truftees  for  40  years,  if  A.  mould- Raym.  140. 
fo  long  live,  in  truft  for  A.  to  receive  the  profits  during  Corbet  v. 
her  life,  and  that  after  her  deceafe,  one  moiety  fhould  be 
to  D.  and  the   other  moiety  to  E.  (no  parties   to  fhe 
deed)  their  executors,  adminiftrators  and  afligns,  feve- 
rally  and  refpeclively,  for  the  term  of  1000  years.     A. 
afterwards  levied  a  fine  to  different  ufes,  and  died,  and 

five 
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;*  P.  430.  £ve  years  *  paffed  after  her  death,  and  the  plaintiff" 
claimed  under  D.  and  E.  and  entered :  it  was  infifted, 
that  the  limitation  to  D.  and  E.  was  a  remainder,  though 
contingent  as  limited  after  the  death  of  A.,  before 
which  the  preceding  eftate  for  forty  years  might  deter- 
mine ;  the  court  objected  that  it  could  not  pafs  as  a 
prefent  eftate,  becaufe  D.  and  E.  were  not  parties  to 
the  deed,  and  that  it  could  not  be  a  contingent  remain- 
der, being  a  remainder  for  years  depending  on  an  eftate 
for  years ;  and  that  there  could  not  be  a  contingent  eftate 
for  years ;  becaufe  a  leafe  for  years  operates  by  way 
of  contract,  and  therefore  the  particular  eftate  and  the 
remainder  operate  as  two  diftincf  eftates  grounded  upon 
feveral  contracts. — But  quaere  of  this  opinion,  for  it 
And  vide  feems   not  well  confidered  ;  nor  indeed  did  the  court  ap- 

fn  Crar  ^  '     Pear   to  re^  uPon  if>   when   they   faid,  admitting  the 
cafe.  term   of    ioqo   years   a  contingent  remainder,    it   was 

barred   by   the  fine  and  ,5   years  non-claim,   after   the 
time  of  vefting ;  and  the  judgment,  which  was  for  the 
plaintiff,  may   be  accounted  for  on  other  grounds,   viz. 
her  having  the  freehold  and  reverfion  in   herfelf,  upon 
which  the  fine    might  operate    without  tort,    and  her 
.  being  only  tenant  at  will,  as  to  the  poffeffiorty  to  her  own 
(212)         truftees  of  the  term  of  40  years. 
*P.  431.  Although  every   contingent  freehold   remainder  muft 

be  fupported  by  a  preceding  *  freehold,  yet  it  is  not 
neceffary,  that  fuch  preceding  eftate  continue  in  the 
aflual  fit  fin  of  its  rightful  tenant  ;  it  is  fufficient,  if 
there  fubfifts  a  right  to  fuch  preceding  eftate,  at  the 
time  the  remainder  fhould  veil ;  provided  fuch  right 
be  a  right  of  entry,  and  aot  a  right  of  aflion  only  ;  for 
whilft  a  right  of  entry  remains  there  can  be  no  doubt 
but  the  fame  eftate  continues ;  fince  the  right  of  entry 
can  exift  only  in  confequence  of  the  fubfiftenc-e  of  the  ef- 
tate ;  but  when  the  right  of  entry  is  gone,  and  nothing 
but  a  right  of  aftion  remains,  it  then  becomes  a  queftion 
in  law  whether  the  fame  eftate  continues  or  not ;  for 
the  action  is  nothing  more  than  the  means  of  deciding 
this  queftion.  Another  eftate  is  in  the  mean  time  ac- 
knowledged and  protected  by  the  law,  till  fuch  queftion 
be  folemnly  determined  in  a  court  of  juftice,  upon  the 
action  brought. 

Thus 
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Thus  if  A.  be  tenant  for  life  with  a  contingent  remain-  J'^'J7]' 
der  over,  and  tenant  for  hie   be    culieiied,  all  the  eltates'  Thomfon 
arc  dc  verted  ;   but  the  right  of  entry  of  tenant  for  life  will  "•  Leach, 
fupport  the  contingent  remainders ;  but  in  this  cafe  if  the  £"yJ',,_e 
contingent  remainder  does  not  veft,  before  fuch  a  dcfcent  Brooking, 
be  caft  as  will  take  away  the  entry  of  tenant  for  life  with-  mfra> %^- 
in  the  ftatute  of  H.  8.  c.  33.  and  drive  him  to  his  action, 
then  is  the  contingent  remainder  gone  ;  becaufe  *  there        (213) 
no  longer  fubfifts  any  right  of  entry  to  fupport  it,  that  right  *  p.  432: 
being  turned  into  a  right  of  affion. 

So  where  a  gift  in  tail  was  to  A.  remainder  to  the  heirs  1  Rep.  135. 
of  B  :  A.  made  a  feoffment  in  fee,  and  afterwards  B. 
died  ;  the  right  heir  of  B.  was  not  intitled  to  the  eftate, 
becaufe  there  was  no  particular  eftate  either  in  effe  or  in 
right  to  fupport  the  remainder  when  it  fell ;  for  A.  had 
no  right  againft  his  own  feoffment ;  nor  had  his  iffue 
right  till  after  his  death;  and  then  a  right  of  aftion  only, 
his  feoffment  having  worked  a  dif continuance ;  but  (faid 
Chief  Juftice  Charleton)  if  tenant  in  tail  be  diffeifed  and 
dieth,  the  fame  fhall  not  take  away  the  right  of  the  con- 
tingent remainder  ;  for  there  the  right  of  the  particular 
eftate  rema'rneth  in  the  diffeifee,  and  fupports  the  contin- 
gent remainder. 

So  where  A.  covenanted  to  (land  feifed  to  the  ufe  of 
himfelf  for  life,  remainder  to  the  ufe  of  his  wife  for  life, 
remainder  to  the  ufe  of  his  daughter  for  life  ;  remainder 
to  the  ufe  of  her  firft  fon  in, tail,  and  fo  to  the  ufe  of  her 
other  fons  fucceffively  in  tail,  reverfion  to  the  ufe  of  his 
own  right  heirs  ;  and  afterwards  he  granted  the  reverfion 
Without  confederation,  reciting  the  former  fettlement ;  and        (3I4) 
ifter  that  he  made  a  feoffment  of  the  lands ;  then  the 
?:"  daughter  had  iffue  a  fon;  A.  died,  the  wife   entered,        (433) 
.hen  the  daughter  died,  and  then  the  wife  ;  it  was  refol- 
ded that  the  grant  did  not  hinder  the  arifing  of  the  con- 
tingent ufes,   becaufe  it  was  without  confideration  ;  and 
he  firft  ufes  and  eftates  were  recited   in  the  grant,   fo  %  Roll.  Ate 
hat  the  grantee  had  notice,  and  therefore  took  the  lands  t9,6'  pl  "' 
ubject  to  the  grantor's  covenant  to  (land  feifed  ;  and  that  villers.  This 
he  feoffment  did   not  deftroy  the  contingent  eftate,  be-  was  the  cafe 
:aufe  the  right  of  remainder  for  life  in  the  daughter,  up-  mentbys!r: 
|>n  which  fhe   might  have  entered  for  the  forfeiture,  did  Edward  Coke 
jupport  it ;  for  the  feoffment   of  A.  was  a  forfeiture  of  ^lde  *  S;d- 
[us  eflate  for  life,  and  of  the  eftate  of  his  wife  in  remain-  ,5'7. 

der   Heyas  v. 
Villers; 
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And  vide 
Smith  <v. 
Belly,   4  Roll. 
Abr.  793 — 4. 


Vide  2  Sid. 
159- 

Vide  infra, 
p.  21$. 


1  Ventr.  189. 
Lord  Raym. 
316.  infra,' 
142. 

*p-434- 

Et  fupra, 
242-3- 


Cro.  Car.  ioz 
Bigot  V. 
Smith. 


(216) 
*P.  435. 


der  during  the  coverture  ;  fo  that  the  daughter  might  have 
entered  for  the  forfeiture  during  the  coverture  ;  and  this 
right  of  entry  was  fufficient  to  fupport  the  contingent  re- 
mainder to  the  firft.  fon  13c.  without  queflion. — But  it 
was  held  by  Glyn  Ch.  J,  that  if,  In  this  cafe,  the  feoff- 
ment had  been  made  before  any  grant  of  the  reversion, 
the  contingent  ufe  would  have  been  deflroyed,  notwith- 
flandirig  the  right  of  entry  in  the  daughter;  the  ground 
of  which  opinion  will  be  explained  in  a  fubfequent  page- 
of  this  tract. 

This  right  of  entry  to  fupport  a  contingent  remainder, 
muft  be  a  prefent  right,  a  future  one  will  not  do  ;  it  mud 
alfo  precede  the  *  contingency,  and  be  actually  exifling 
when  that  happens;  for  if  it  only  commences  at  the  fame  in* 
Jlant  with  it,  the  remainder  it  feems  will  not  veil :  ac- 
cording to  what  was  obferved  in  the  above  cited  cafe  of 
Wegg  v.  Fillers  \  where  the  court  faid,  that  the  cafe 
would  have  been  more  dubious,  if  the  daughter  had  not 
had  an  eilate  for  life,  but  the  contingent  remainders  had 
depended  on  the  eflate  of  the  wife  immediately  ;  where  the 
feoffment  of  the  baron  had  deflroyed  them ;  inafmueh  as 
the  feoffment  of  the  baron  palled  his  eflate  and  the  eflate 
of  his  wife  during  the  coverture,  fo  that  none  could  en- 
ter during  the  Coverture  ;  and  neither  the  eflate  of  the  ba- 
ron nor  of  the  wife  could  be  in  ejfe,  during  this  time,  to 
fupport  the  contingent  ufes ;  for  it  feems  the  future  right 
of  the  wife  to  enter  after  the  death  of  the  baron.,  is  not 
fufficjent  for  this  purpofe. 

So  In  a  fubfequent  cafe,  where  the  baron  made  a  feoff  - 
me'ht  to  the  ufe  of  himfelf  arid  his  wife,  and  of  the  heirs 
of  i%e  furvivgr  of  them  ;  and  afterwards  made  another  fe- 
offment of  the  fame  lands ;  it  was  adjudged  that  the  right 
of  entry  in  the  wife  was  not  fufTicient  to  fupport  the  con- 
tingent fee,  arid  vefl  it  in  her  on  death  of  the  baron.  Li 
this  cafe  we  obferve  thai  the  particular  eflate  was  not  fub- 
ftfting  at  the  hufband's  death,  when  the  fee  mould  have 
*  veiled  ;  for  his  fecond  feoffment  had  deflroyed  ic  during 
the  coverture  ;  and  though  the  wife's.,  right  of  entry  took 
effecf  at  the  inflant  the  remainder  mould  have  veffed, 
yet  it  was  infufflcierit,  for  it  mould  have  been  then  actual- 
ly exifling.- 4Ve  are  to  difttnguifri  this  from  the  above 

cited  cafe   of   Corbet  v.  'Tichborn,  where  the  crown,  it 
feems,  took  only  the  fame  efrate  as  the  hufband  had,  and 

nothing 
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nothing  was  devefled,   nor  the  wife's  eftate  turned  to  a 
right. 

But  where  the  eftates  are  limited  by  way  of  ufe>  and 
are  afterwards  devefled  and  turned  to  a  right ;  it  has  been 
held  requifite  to  the  execution  of  the  fubfequent  contingent 
ufes,  that  either  the  ceftui  que  ufe  under  fome  preceding 
veiled  ufe,  or  elfe  that  the  feoffees  or  their  heirs  mould 
enter,    in  order  to  reveft  the  eftates ;  for  although  con- 
tingent ufes  are  not  deftroyed  by  fuch  a  devefting  of  the 
preceding  eftate  as  turns   it   to   a    right  of  entry,  as  they  vide  forego* 
would  be   if  fuch  eftate  was  determined,  or  turned  to  a  mgcaI"es* 
right  of  aflion  only  ;  yet,  it  has  been  faid,  there  muft,  at 
or  after  the  time  when   fuch  ufes  come  in  ejje,  exift  a 
feifin   in  the  feoffees,  out  of  which  thofe  ufes  may  arife, 
before  they  can  be  executed  by  the  flatute. — This  doc- 
trine apparently  involves  fome  degree  of  difficulty  in  it, 
[  fhall  therefore  endeavour  to  explain  it. 

*  It  appears  to  have  been  the  opinion  of  the  court  in  '*  p.  436V 
Chudleighs  cafe,  that  upon  a  conveyance  to  ufes,  there  is        (217) 
no  aflua!  feifin  left  in  the  feoffees  j  but  that  as  to  all  the  vide  chud- 
ufes  in  effe,  and  which  vefl  immediately,  the  feifm  is  pre-  lci|h's  cafe' 
fently  transferred  unto  the  cefiuifque  ufe ;  and  that  as  to  ' 
the  ufes  not  in  effe,  there  is  no  prefent  feifin  exifting  any 
where  ;  but  only  a  pofibility  of  a  feifin  in  the  feoffees,  to 
ferve  thofe  ufes  when  they  come  in  effe ;  which  takes  ef- 
fect as  the  contingencies  on  which  the  ufes  depend  arife, 
fo  as  then  to  give  the  feoffees  &c.  a  fufficient  feifin  to 
ferve  fuch  ufes,  that  they  may  be  executed  by  the  flatute, 
if  the  eflates  limited  in  the  conveyance  to  ufes  be  not  in 
the  mean  time  devefled  ;  but  that  if  the  eflates  happen  to 
be  firft  devefled,  then  that  poffibilityvf  a  feifin  in  the  fe- 
offees  is  devfjled,  as  well  as  the  other  eflates ;  and  muft 
be  reduced  and  revefled  before  the  contingent  ufes  can  be 
executed. 

Now  if  this  devefting  or  diflurbance  of  the  eftates  li- 
mited in  the  conveyance  to  ufes,  has  operated  fo  far,  as 
not  to  leave  a  right  of  entry  in  any  preceding  vefted  eftate;  vide  Bigot  i>; 
then  is  the  contingent  ufe  entirely  deftroyed  and  gone,  as  Srmth»  iupra, 
j  we  have  already  feen,  for  want  of  a  preceding  eftate  to  p'      * 
fupport  it ;  but  if  a  right  of  entry  is  left  in  any  preceding 
vefled  eftate,  then,  the  cefluique  ufe  having  fuch  right  of 
-entry,  may,  by  his  entry,  reveft  (as  it  has  been  faid)         (218) 
the  eflates  which  were  devefled,  andamongft  the  reft  the'  *  P.  437, 
Vol.  I.  R  iofftbility 
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pofftbiUty  of  feijin  in  the  feoffees   to  ferve  the  contingent 
ufes :  but  if  no  fuch  entry  Ihould  be  made,  then,  it  has 
been  faid,  the  feoffees  or  their  heirs  muff  enter,  to  reveft 
their  feifin,  for  that  otherwife  there  would  exift  no  feifin 
to  ferve  the  contingent  ufes ;  and  confequently,   that   if 
the  feoffees  fhould  bar  their  own  right  of  entry  upon  fuch 
an  oceafion,  by  feoffment,  releafe  or  otherwife,  the  con- 
tingent ufe  can  never  be  executed  for  want  of  a  feifin  in 
Vide  Manfel     the  feoffees  out  of  which  it  may  arife  ;  and  that  the  cef- , 
■v.  Manfel,        tiiique  ufe  will  then  have  no  other  remedy,  than  againft 
jn  ra,  p.  251.     ^  feog:ees  \n  a  court-  0f  equity  for  breach  of  truft. 

As  if  a  feoffment  be  made  to  the  ufe  of  A.  for  life,  re- 
mainder to  the  ufe  of  B.  for  life,  remainder  to  the  ufe  of 
the  eldeft  fon  of  B.  in  tail  £sV.here  the  feoffment  of  A.  (it 
2,  Roll  Abr.      js  dear)  will  not  deftroy  the  contingent  remainder  to  the 
'  p  '     "       fon  of  B.  becaufe  of  the  right  of  entry  in  B.  upon  the  for- 
id.pl.  13.       future  of  A. :  and  if  B.  enters  either  in  the  life-time  of. 
A.  or  after  his  death,  this,  it  has   been  faid,  will  reduce 
the  contingent  remainder  ;  fo  that  if  a.  fon  be  born  in  his 
,;   life-time,  it  mail  be  executed  by  the  ftatute  without  any 

(219)  entry  of  the  feoffees.  And  it  has  been  further  faid,  that 
*  P.  438;  if  after  the  *  feoffment  of  A.,  B.  dies  without  having  en- 
2  Rol  Abr.       tered,  though  he  mould  have  a  fon  born  in  his  life-time, 

'      that  fon  cannot  enter,  the  feifin  of  the  feoffees  having 

be  M  diftmvbed  and  not  reverted ;  but  that  in  this  cafe 

the  feoffees  may  enter,  and  thereby  revive  the  contingent 

-    -      ufe,  which,  by  their  entry,  it  is  laid  will  be  executed  in 

fuch  fon  by  the  ilatute ;  but  that  if  after  the  death  of  B, 

without  entry,  the  feoffees  fhould  by  feoffment  or  other- 

Ibid.pl.  \6.      wife  bar  their  entry,   then  the  contingent  ufe  can  never 

Brl  $  cafe       ^e  executed  for  want  of  a  feifin  in  the  feoffees  to  ferve  it. 

a,  Leon.  14.       Thefe  points,  it  feems,  were  agreed  upon  by  Rolle  C.  J. 

Dy-  339-  pi-      and  the  other  judges    of  the  King's  Bench  in  their  debate 

of  the  cafe  oifflegg  v.  Fillers.  1 

It  is  this  fuppofed  neceffity  for  the  exigence  of  a  feifin 
in  the  feoffees,  at  or  after  the  time  when  the  contingency: 
happens,  In  order  to  ferve  the  contingent  ufe,   that  ac- 
counts for  the  obfervation  before  cited,  as  made  by  Glyn 
Vide  fupra,        C.  J.  with  refpeS  to  the  cafe  of  Sir  Edward  Coke,  wf, 
p.  2,14.  that  jf  Sir  Edward  had  made  the  feoffment  before  he  had. 

granted  the  reverfion,  the  contingent  ufe  to  the  firft  fon 
of  his  daughter  had  been  deftroyed.  It  was  agreed  in 
ChudleigW$  cafe,  that  privity  of  ejiate  is  abfolutely  requifite 

(220)  \  "       to 


a  Roll.  Abr 
796.  pi.  11. 
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t6  the  {landing  feifed  to  a  ufe  :  that  is,  tha^  a  perfon  mull 
come  in  of  or  under  the  fame  eflate  or  feifin,  out  of  which 
P  the  ufes  were  originally  limited  to  arjfe ;  otherwife  he  *T.  439,' 
is  not  feifed  to  thofe  ufes.  Now  in  the  cafe  of  Sir  Ed- 
ward, the  contingent  ufes  were  to  atife  out  of  the  eflate 
or  feifin  which  was  in  him  before  /fie  granted  the  rever- 
fion,  /.  e.  out  of  the  reverfion  eXpe&tot  on  the  death  of 
his  wife  and  daughter ;  for  the  feifin  of  the  particular 
ufes  in  effe  were  executed  to  the  ufes  by  the  flatute  ;  fo 
that  Sir  Edward  actually  floo'd  feifed  of  nothing  more 
than  the  reverfion.  Therefore,  when  Sir  Edward  grant- 
ed the  reverfion  without  confideration,  and  reciting  the 
ufes,  he  did  no  more  than  grant  or  transfer  that  fame 
eflate  or  feifin  which  was  then  in  him,  and  out  of  which 

the  contingent   ufes  were  to  a  rife  :  for  his  grant  could  H°™f.ara 

1  r  11  •  leafe  for  years 

pais  no  more  than  he  had  and  lawfully   might  pafs ;  and  will  difturb  or 

confequently  his  grantee,  who  came  in,  in  privity  of  the  b.lnd  fu^h  con< 

fame  eflate  and  feifin,  flood  feifed  to  the  ufes  which  were  vilTwood  v> 

to  arife  thereout,  being  the  fame   to  which    Sir  Edward  Reignold. 

flood  feifed  before  fuch  grant ;  then  the  fubfequent  feoff-  g ro>  E1, 75^.* 

ment  of  Sir  Edward,  devefted  this  eflate  and  feifm  of  his  Abr.  794. 

grantee,  together  with  the  eflates  of  the  wife  and  daugh-  Bold  ^ 

ter  ;  but  as  long  as  there  was  a  right  of  entry  in  the  Cr^n  t°""j  g, 

daughter,  that  was  fufHcient   to  fupport  the   contingent  2  Roll.  Abr. 

ufe  to  her  firft  fon,  provided  there  mould  be  a  feifin  to  739.    *^rton*a 

ferve  it  when  arifen  ;  for  though  in  conveyances  at  com*  74Z[    cro. 

mon  law,  a  right  of  entry  in  fome  preceding  *  eflate,  Eliz.  765. 

would  alone  have  preferved  a  contingent  eflate,  and  no        (221) 

entry  of  the  perfon  entitled  to  fuch  preceding  eflate  was  *  P*  44°* 

requifite  to  give  effect  to  the  contingent  remainder  ;  yet, 

the  dofitrine  I  have  been  juft  now  explaining,  required 

that  where  the  limitations  were    by  way  of  ufe,  there 

mould,  befides  a  right  of  entry  in  fome  preceding  eflate, 

be  alfo  a  feifin  in  the  feoffees,  ISc.  to  ferve  the  contingent 

ufe. 

Now,  when  the  wife  entered  after  the  death  of  Sir 

Edward,  (he  thereby  reinftated    all  the   devejied  eflates, 

and,  amongft  the  reft,  the  eflate  and  feifin  of  Sir  Edward's 

grantee :  which  I  have  already  obferved  was  the  eflate  or 

feifin  out  of  which  the  contingent  ufes  were  to  arife;  fo 

that  the  feifin  which  was  to  ferve  thefe  contingent  ufes, 

was  reflored  by  this  means.     Thus  w;e  fee   the  right  of 

entrv  in  the  daughter,  fupported  the  contingent  ufe  to 

R  a  he? 
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her  fon,  fo  as  to  preferve  its  capacity  of  taking  effeS, 
if  the  feifm,  out  of  which  it  was  to  arife,  mould  be 
fubfifting  at  or  after  the  birth  of  fuch  fon,  in  order  to 
be  executed  to  the  ufe  by  the  ftatute ;  and  the  entry 
of  the  wife  revetted  and  reftored  the  feifm,  which  wss 
'  to  ferve  that  ufe  when  or  after  it  came  in  effe. — But  if 
Sir  Edwtcrd  had  made   a  feoffment  in  the  firft  inftance, 

(222)  though  without  confederation  and  with  notice  ;  yet,  as  that 
#  p.  441.     feoffment  would  *  have  been  a  dijfeifm  and  devefing  of 

all  the  eftates  then  fubfifting^  and  of  courfe  of  that 
eftate  or  feifin  out  of  which  the  contingent  ufes  were 
to  arife,  and  which  was  to  ferve  them ;  the  feoffee 
would  not  come  in  in  privity  of  that  eftate  or  feifin  out 
of  which  fuch  ufes  were  originally  limited  to  arife,  but 
would  come  in  of  a  new  eftate  acquired  by  dijfeifm, 
-and-  of  confequence-  could  not,  according  to  the  doer 
trine  I  have  been  explaining,  ftand  feifed  to  thofe  ufes ; 
and  therefore  as  there  would  then  have  fubfifted  no 
feifm  to  ferve  the  contingent  ufes  when  or  after  they 
arofe,  though  the  right  of  entry  of  the  daughter  fo 
far  fupported  the  contingent  ufe  to  her  fon,  as  to  pre- 
ferve its  capacity  of  taking  effect,  if  the  feifin  out  of 
which  it  was  to  arife  had  fubfifted,  yet  (admitting  the 
doctrine  above  explained)  fuch  contingent  ufe  muft 
fail  for  want  -of  a  feifm  to  ferve  it ;  for  the  feoffee  we 
fee  could  not  ftand  feifed  to  fuch  ufe,  he  not  coming  in 
in  privity  of  the  eftate  or  feifm  out  of  which  it  was  to 
arife ;  and  no  entry  of  the  wife  or  any  one  elfe  could 
reftore  the  eftate  and  feifin  of  Sir  Edward  or  his  heirs, 
contrary  to  his  own  feoffment. 

But  all  that  has  been  faid,  in  regard  to  the  fuppofed 

neceflity  of  an  entry  to  reveft  and   reftore   contingent 

eftates,    relates  only   to   eftates   limited    or  created    by 

*  P.  442.     way  of  if.     For  *  in  eftates  created  by  conveyances 

(223)  at   common    law,    there   is    no   fort   of   doubt,-   that  ;a 
mere   right  of  entry,   without  any  actual   entry  at  all 

1  Rep.  135.  b.  made,  fupports  the   contingent  remainder ;  as  if  a  gift 

and  vide  j,>  tSL[]  fa  made  to  A.  remainder  to  the  right  heirs  of  E:y 

Brooking;  if  tenant  in   tail   be  diffeifed  and   die,  the   remainder  is 

infra,,  p.      ,  not  deftroyed,    for    the  -  right   of   the   particular   eftate 

*48-  fupports   it.-    And   fo   in  Archer's  cafe,    if   Robert  had 

Supra,  p.  been  diffeifed  and  died,  it  was   held  that  the  remainder 

Ioi-  would  have    been,  good,    becaufe   the  particular  eftate 

sRtp-67-a-  f                    ■                     would 
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would  have  remained  in  right,  and  might  have  beeji 
revived. 

What  I  have  above  been  endeavouring  to  explain,  re- 
fpe&ing  the  fuppofed  necefftty  of  an  acf  ual  entry  to  re- 
do re  or  reduce  contingent  ufes  after  they  have  been  de- 
vefted ;  is,  indeed,  the  Jo^rine  exprefsly  laid  down 
by  Rolle  C.  J.  and  his  brethren  the  judges  of  the  K.  B. 
m  their  arguments  upon  the  faid  cafe  of  Weggv.  Fillers, 
and  alluded  to  by  Glyn  C.  J.  in  his  argument  upon  the 
,cafe  of  Heyns  v.  Pilfers,  reported  by  Skinner;  and 
therefore  I  could  not  pafs  it  by,  confidently  with  my 
,profeffed  defign  in  this  eflay.  Yet  I  cannot  help  ob- 
serving, that  I  think  we  ought  to  be  very  cautious  how 
we  at  this  day  admit  fuch  a  doctrine  in  practice ;  a  doc- 
trine which  would  lead  us  to  conclude,  that  in  the 
common  *  cafes  of  frri<St  fetdement  upon  marriage,  *  P.  443. 
where  the  conveyance  is  by  way  of  ufe,  if  the  father,  (224) 
the  firft  tenant  for  life,  were  by  feoffment  &c.  to  devefl 
the  efcates,  leaving  them  a  right  of  entry,  the  contin- 
gent remainders  to  the  fons  &c.  could  not  take  effect  ; 
unlefs  the  mother,  fuppofmg  her  to  take  a  remainder 
for  life  and  to  furvive  the  father,  or  elfe  the  truf- 
te£s  to  whom  the  remainder  for  preferving  contingent. 
ufes  was  limited,  or  elfe  the  general  grantees  or  re- 
Jeafees  to  whom  the  lands  were  conveyed  to  the  ufes 
exprefled,  fhould  actually  make  an  entry  into  the  lands  j 
an  opinion,  which,  with  all  due  deference  to  what  was 
delivered  by  the  court  of  K.  B.  in  their  arguments  upoi* 
the  faid  cafe  of  Wegg  v.  Fillers,  I  cannot  perfuade  my- 
'.jfelf  would  hold  at  this  day  ;  for, 

Firft,"  as  to  what  was  refolved  in  the  faid  cafe  of 
■V/egg  v.  Fillers,  we  are  to  obferve ;  that  as  there  was, 
Lendes  the  right  of  entry  in  the  daughter,  an  afiual  entry 
made  by  the  mother  in  that  cafe ;  the  point  .whether  the 
.mere  right  of  entry  in  the  daughter-  would  have'  been     ' 
fufiicient,  without  any  entry  by  her  or  by  the  mother, 
or  by  the  grantee,  was  not  the  queflion  which  came  be- 
fore the  court ;  nor  of  confequence,  did  the  judgment 
of  the  court   in  that   cafe,  depend  upon  or  decide  the 
dp&rine  in  regard  to  that  point.     *  And  as  to  the  other  ^  p#  a  a  a, 
cafes  put  and  agreed  to  by  the  court  in  their  debate   of       (*22  0 
the  principal  cafe,  the  opinions  upon  them  were  really 
extrajudicial ;  and,  indeed,  fo  far  as  they  refpe6ted  the 

fuppofed 
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ftlppofed  neceffity  of  an  entry  to  reftore  or  reduce  con- 
tingent ufes ;  they  appear  to  have  been  founded  on  ah 
artificial  ftrain  of  reafoning,  much  too  fubtle  and  meta- 
physeal to  bear  any  great  firefs. 

If  we  are  to  infer  (as  is  faid  in  the  arguments  in 
Cm/d'ejg/i's  cafe)  a  fcintilla  juris  in  the  feoffees,  that  may 
enable  them  to  enter  and  reftore  their  poffibiUty  of  a 
feifm,  (or  if  the  contingency  has  happened,  their  aclual 
feifm)  to  ferve  the  contingent  ufes  ;  what  is  it  that  con- 
fines us  to  fuch  narrow  and  inefficient  limits,  in  re- 
gard to  the  meafure  of  this  fcintilla  juris  ?  Why  not 
extend'  the  inference  one  degree  further,  and  fuppofe 
fuch  a  fcintilla  juris*,  as  may  be  competent  to  ferve  the 
contingent  ufes,  without  the  neceffary  circuity  of  ah 
aSlual  entry  f  The  latter' inference  is  certainly  more  ade- 
quate, and'  better  adapted  to  the  end  propofed;  and 
what  is  there  difcoverable  in'  the  ftatute  of  ufes,  which 
excludes  this  and  admits  the  former  ?  Nay,  how  does 
it  appear  that  any  thing,  contained  in  that  flatute,  puts 
us  to  the  neceflity  of  recurring 'to  any fcintilla  juris  at 
all  in  the  fecftees,  or,  any  entry  to  be  made  either  by 
.  *  •  445*  *'  them'  or  by  'the'  cefiuique'  ufe  under  any  preceding 
{226)  vefted  ufe",  in  order  to  reftore  and  reduce'  a  contingent 
ufe  to  the  capacity  of  taking  effect,  whilft  a  right  of 
entry  fubfits  in  any  preceding  cefiuique  'ufe t  Qn  the 
Vide 1  Co.  contrary,"  does  hot  the  flatute  exp'refsjy ens £t,  that 
"mIot'ziz'  where  any '  pe'rfon, '  &c.  is  feifed  to  the  ufe  of  others, 
s  Leon.  258.  fuch  Other  perfbns,  i.  e.  the  '  ceflmque  ufe,  fhall  be'deem- 
1  Mod,  155.  e'cT'ahd  adjudged  in'  lawful  feifmj  eflate  and  pbfleffion, 
&c.  to  all  intents,  canjlruclions  and  purpbfes'  in  the  lavo,  of 
and  nr  fuch  like  'eftates  as'  they'  had  in  the  ufe,  r'£sV.  ? 
And  muft  riot  thefe  words  "to  all  intent s,;  cbnflruSiions  and 
purpofes  in  the  law,  be  referred  to  the  legal  properties, 
qualities,  and  capacities'  of  eftates  of  the  like  'degree 
or  .meafure  at  Common'  law?  If  fo,  the  cefl'uifque  ufe 
become  i'ntitled  to,  and-  take  "by"  virtue  of  this  ftatute, 
eftates  pofTefiirig  and  bearing  in  themfelves  all  the  qua- 
lities, properties 'and  capacities  'of  eftates  at  common 
law,  of  the  like  degree  or  meafure ;  now  one  of  the. 
legal  qualities  or  capacities,  of  an  fcflate  at  common  law, 
of  the  degree  or  meafure  of  freehold  is,  that  after  it 
Is  devefted  and  turned  to  a  right  of  entry,  fuch  right  of 
entry  will  fupport  a  contingent  remainder;  and  one  of 
« ■!■  -  \  ■•...         ......,,  -  ,....,.•...■...'    the 
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the  qualities  or  capacities  of  a  contingent  remainder  at 
common  law  is,  a  capacity  of  being  fupported  by  fuch 
right  of  entry :  why  then  do  not,  a  preceding  defied  \22V 
ufe,  of  the  degree  or  meafure  *  of  freehold,  arid  a  *  P.  446* 
fubfequent  contingent  ufe,  refpecYively,  acquire  thefe  legal 
qualities,  properties  or.  capacities,  amongft  other  qua- 
lities or  properties  of  eftates  of  like  nature  and  degree 
at  common  law  ?  If  they  do,  it  is  obvious  there  can 
be  no  neceffity  for  any  aflual  entry  by  arty  body,  to  re- 
ftore  a  contingent  ufe,  where  there  fubfifts  a  right  of 
entry  in  a  cejluique  ufe  of  a  preceding  veiled  freehold  to 
fupport  it;  but  fuch  right  of  entry  alone  will  preferve 
its  capacity  of  veiling  and  taking  effect.  If  we  deny 
this,  we  at  the  fame  time  deny  that  the  cejluifque  ufe 
have  lawful  feifin,  eftate  and  pofTeflion.  &c.  to  all  intents, 
conflruftions  and  purpofes  in  the  law,  of  fuch  eftate  as 
they  have  in  the  ufe. 

I  think,  that  a  little  attention  to  the  apparent  opera- 
tion of  the  flatute  of  ufes,  in  relation  to  this  point, 
will  be  fufficient  to  prevent  our  too  haftily  admitting  a 
doctrine,  which,  without  the  aid  of  metaphyfical  fub- 
tleties,  feems  hardly  reconcileable  to  the  exprefs  force  of  (228) 
•that  ftatute.  . 

In  regard  to  the  eftate  requiflte  to  fupport  a  contin*- 
gent  remainder,  it  is  further  to  he  obferved ;  that  the  a  Jon.  124. 
.eftate   fupporting  and  the  remainder  fupported,  mould  Keyp.Gam* 
both  be  created  by  one  and  the  fame  deed  or  inftrument; 
therefore  an  eftate  for  life    given  by  one  deed,  *  will  *  p.  44^ 
not  fupport  a   remainder  given   by  another;    nor   an 
-eftate  for  life  fettled   by   A.  on  B.  by  deed,  enure  to 
fupport  a  contingent  remainder  given  by  the  will  of  A. 

As  where  A.  being  tenant  for  life  by  marriage-fettle-  4  Mod.  316. 
ment,  remainder  to  his  wife  for  life,  remainder  to  his  E(l;A"!jr  l8z" 
firft  and  other  fons  by  that  marriage  in  tail-male;  his  ,,  skinner* 
father  the    reverfioner,    reciting   the   fettlement   in   his  558.  Moor 
will,  and   devifing  the  lands  to  the  firflf  fon  of  A.  &c.  ""•  p^rker- 
according  to  the  fettlement,  then  if  A.  fhould  die  with- 
out ifiue  of  that  marriage,  he  devifed  to  the  firft  and 
other  fons  of  A.  by  any  other  wife  in  tail-male,  and 
if  A.  fhould  die  without  ijfue,  then   he  devifed  that  all 
the  land  fhould  go  to  his  grandchildren  by  his  daughter 
P~  in  fee.     It  was  contended,  that  A.  under  this   devife 
took  an  eftate-tail  by   implication ;  and  of  courfe   the 

remainder 
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remainder  over  in  fee  was  well   fupported.     But  the   I 
court  held  it  was  impoflible  to  make  this  an   eftate-tail   I 
(229)        jri  j{  for  nothing  was  given  him  by  the   devife,  but  he   I 
had  only  the  eftate  which  he  had  by  the  firft  fettlement. 
That   here   being  two  feveral  conveyances,  the   devife 
could  not  be   tacked  to  the  eftate  for  life  which  was  li- 
mited by  another  conveyance,  even  admitting  that  the^ 
vide  this  cafe    Word  iffue  could  be  an   implication  of  an  eftate  to  the 
in  "'  3    "        heirs  of  the  body  of  A. 

*  P.  448.  *  So  where  feme  being  tenant  for  life,  her  hufband 
devifed  to  the  heirs  of  her  body  if  they  attained  four- 
Snow  v.  Cut-  teen  years ;  it  was  no  remainder,  but  an  executory 
ler.  1  Lev.  devife  ;  for  tho'  the  wife  had  a  preceding  eftate  for  life, 
Raym.  164.  Tet  tnis  was  a  new  devife,  to  take  efed  '  after  her 
Sid.  153.  .  deceafe,  and  was  not  a  remainder  joined  to  a  particular 
Vid.fupra,         eftate;',    ■&         ...  -,  .  :•  ,.    j 

Where  A.  made  a  feoffment  to  the   ufe  of  himfelf 
for  life,  and  after  the   death  of  A.  and  M.  his  wife,  to 
JPollexf.  66. .     the  ufe  of  B.  (eldeft  fon   of  A.)  for-his;  life  ;  this  wals 
wl^Umd         ^eld  t0  he  a  contingent  remainder  in  B.  being  created  by- 
Lower,  the  fame  deed-Ss-  the  particular  eftate.— -—But  though  it 
Supra,  6„         ciid  not  appear  in  the  cafe,  yet  it  afterwards  appearing 
upon  examination,  that  bv  a  former  deed'M-  had  aneftate 
for  life-;   Lord  Chief  Juftiee  Hale  faid   the   ufe  fhould 
not   be:  contingent ;  but   the  mentioning1 ■that  the  com- 
mencement  thereof  fhould   be  after  the  death  of  M. 
(2^0)       was  only  expreffrng  when  5.  fnould  take  the 'profits  in 
Vide'Badgfer     p^ffeffon-,  and  did  not  make  a  contingency.-   This  was 
v.  Lloyd,  in-    not  a  remainder  created  by  that  deed;  but  Chief  Juf- 
'  p-  3Z7-      tice  Hale  conftdered  it. as  a  conveyance  ■  of  the  then  fub- 
■';     fifling  reverfion  or  remainder,  expectant  on   the  .death 
of  M.  ■■  >■    ■  ■  •-    1 
DoeLeffeeof    <     So  in  a  late  cafe  cited  in  a  preceding  page,  where  C. 
Fonnertau  w.    p.  after   having  Jettled  the   land  on  *  his  fon  T.  for 
onnerea-u.       life,  retaining  the   reverfion  in  himfelf;  by  his  will  re- 
•449-      citing   the   fettlement  on  his   fon  for  life,  he  after  his 
ougl.  Rep.      fen's  deceafe,  rave  the   fame  land  to  the  heirs  male   of 

470.  fupra.  .  P  ,  .  „  • 

57.  &  vide  his  (Paid  fon's)  body ;  and  m  default  of  fuch  inae,  to 
lame  infra.  j-ne  teftator's  fecond  and  other  fons  fuccefTively  in  tail 
'- ■■■  male.     The   teftator   died,    leaving   T.    and   four   other 

f  ns;  and  it  was  decided,  that  the  limitation  to  the 
heirs  male  of  T.  did  not  unite  with  his  life  eftate  under 
She  fettlement ;  but  that  fuch  heirs  male  would  hav* 
1  -      .  .  .......  .  -    ■  taken 
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taken  by  purchafc.  And  the  limitation  t^  the  fecond  fun 
&c.  of  C.  F.  was  held  to  be  an  executory  devife,  veftiqe 
in  pofTeflion  on  the  deccafe  of  T.  without  leaving  iflue  male 
then  living.  It  follows  that  the  limitation  the  heirs  male 
of  T.  was  an  executory  devife,  and  not  a  remainder :  for  if 
the  limitation  to  the  heirs  male  of  T.  had  been  a  remain- 
der ;  the  fubfequent  limitation  to  the  fecond  fon  &c.  on 
failure  of  fuch  iflue,  would  alfo  have  been  a^  remainder 
vefted  in  the  fecond  fon,  fubjecl:  to  the  preceding  contin- 
gent  remainder  to  the  heirs  male  of  the  firft  fon. 

It  feems,  that  in  cafes  where  the  legal  eftate  is  devifed 
to,  and  vefted  in  truftees  in  truft,  there  is  no  necefiity  for 
any  preceding  particular  ejlate  of  freehold,  to    fupport 
contingent    limitations ;  for  that  the  legal  eftate    in  the 
general  truftees,  will  be  fufficient  for  *  the  purpofe  ;  and     /  •  45°- 
confequently  in  fuch  cafes,  it   is   not  neceflary,  that  a  ^e^to  report 
contingent  remainder   mouldy  veft  by  the   time    the  pre-  contingent  re- 
ceding  truft-limitation  expires.  -  mainder,  infra, 

!  Zil  "ii  l.  "a49'  z5'>  et 

feq. 

As  where  the  teftator  devifed  his  eftate,  real  and  per-  Gaf-  temp. 
fonal,  ifi   truftees  and  their  heirs,  executors   and  afpgns  cjJ^*JifLi 
upon  truft,  to  pay  an  annuity  to  his  fon  5.,  and  after  BiifTtt. 
i?.'s  death,  he  devifed  one  'moiety  thereof  to  fuch  chil-  • 
dren  as  B,  fhould  leave   and  their  heirs,  and  the  other 
moiety  to  the  future  children  of  his  grandfon  C.  &c.  the 
teftator  died,  afterwards' J?,  had  children  ;  and  died,  and 
afterwards  C.  had  iflue  ;  it  was  contended  that   the  legal 
eftate  in  the   truflees,  was  determined  at  I?.'s  death,  and 
therefore  the  limitation  to'  C.'s  children,  being  a  contin- 
gent remainder,  becaufe  limited  per  verba  de  prafenti,  and  Vld*  *n"a*  & 
not  veiling  upon  the  death  of  B.  (becaufe  C.  had  then  no       ' 
children  born),  could  never -vefl;  at  all;  but  it  was  held,        (231) 
that  notwithstanding  the  limitation  was  per  verba  de  pre-  Tfiat  truftees 
fenti,  as   C.  was  very   young  at    that  time,  the  teftator  ^iSom  words 
muft  have  intended  a  future  devife  ;  and  therefore  that  of  limitation 
was  no  objection' to'  its,  being'  executory;  but  if  it  were  where  the  pur- 
taken  as.  a  contingent  remainder,  as  fome  of  the  trufts  men-  fr°ufts  require 
tioned  in  the  will,,  would  not  admit  the  eftate  in  the  truf-  it,  vide  1 
tees  to  be  confined   to  the  period  of  B.'s  life  :  the  eftate  Ye*e?  49r*  . 

•        •        1  ii<*  1       1-     •       •  ju-  >s,l    3  Burrow 

continuing  in  them  would  fupport  the  limitation  to  *  C.'s  16S6. 
children,  though   it  could  not  veft  at  £.'3  death  ;  and  *  ps-4<r.' 
therefore  whether  it  were  taken  as  a  future  limitation  or 
a  contingent  remainder  of  a  truft,-  it  would  be  good  either 
.  Way.  - 
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So  where  A.  devifed  to   the  ufe  of  truftees  and  their 
Talk  44,  heirs,  in  truft  for  B.    for  life,  remainder   to  his  firft  and 

Ifopkiss  v,        other  fons   fucceffively  in   tail,  remainder  to  the  future 
Hepkias.  foHs  of  C.  fucceffively  for  life,  remainder  over ;   B.  died 

without  iffue  in  the   teftator's    life-time  ;  the  contingent 
limitations  were  taken-  as  executory  devifes,  becaufe  no 
Hopkins  <y-  '     child  was  then  born  to  C.  ;  afterwards  a  child  was  borri 
Hepkiss.  to  C.  and  died  ;  and  a  fubfequent  remainder -man  claim- 

s  Aik,  gSu       ec{  {-jie  eftate.    upon  a   fuppofition  that  all   the  preceding 
Intermediate  limitations,  which  could  not  veil:  at  the  death 
of  fuch  child  were  deftroyed  ;  as  it  had  been  decreed,  that 
Upon  the  veiling    of  the  executory   devife  in  that  child, 
the    fubfequent    limitations  became  contingent  remainders 
(332)       upon    that  executory   devife ;   but    it  was  held,  that  the 
inheritance  in  the  truflees,  was  fufficient  to  fupport   the, 
intermediate  contingent  remainders,  till  they  mould  come 
in  ejje,  altho'   no   particular  eftate  to  fupport,  &c  was 
inferred  ;  and  that  the  eftate   mould  not  veft  in  polTef- 
fion,  whilft  an  object  of  any  preceding  limitation  might 
_'teome  in  efpe. 
*P»453,  *  Here  we  may  remark,  that  if  rent  were  granted  to 

Yelv,  o,  is-,      £t  for  the   life  of  another,  the  remainder  Over,  thcugh 
BtttleT*'  "the  grantee  died,  during  the  life of  cejlui  que  vie,  fo  that 

the  particular  eftate  determined  in  intereft  as  to  the  per- 
ception of  the  profits;  yet  infomuch  as  the  terre-tenant 
during  this  time  held  the  land  difcharged,  it  was  fuffici- 
ent to  fupport  the  remainder ;  Per  Popham,  and  agreed 
»34^*' fol*  by  the  whole  court,  in  the  cafe  of  Salter  v.  Butler.  And 
this  feems  to  accord  with  the  cafe  of  a  grant  of  rent  to 
the  tenant  for  life,  with  remainder  over. — But  quare 
whether  this  holding  of  the  land  difcharged,  would  have 
fupported  a  contingent  remainder  ?  Though  it  feems  in- 
deed, that  in  thefe  cafes  of  rents  pur  autre  vie,  upon  the 
death  of  the  grantee  before  the  cejlui  que  vie,  (though 
ftrifitly  there  is  no  general  occupancy  of  rent,)  the  terre* 
tenant,  by  holding  the  land  difcharged,  /".  e.  retaining 
the  rent,  might,  perhaps,  be  confidered  in  the  nature  of 
an  occupant  of  the  rent ;  and  therefore  in  that  view,  the 
.  particular  eftate  might  be  underftood  to  have  a  continu- 
ance, fufficient  even  to  fupport  a  contingent  remainder. 
(%%%)  But  "at  this  day,  it  feems  there  can  be  no  room  for  a 
queftion  of  that  nature  ;  for  fmce  the  ftatutes  of  29  Car. 

' '        '  2:  f. 
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C,  c.  3.  and  14  Geo.  2.  c.  20.  the  rent  is  holden  to  con-  Vide  3  P.  w, 
tinue  in  the  reprefentatives  of  the  grantee  dying  in  the  l£*%  ^ 

!ifc-time  of  cejiui  que  vie.  Earnardift. 

Rep    in  Chan," 
46.    Kendal  v.  Micfield. 


Of  the  Time  when  a   Contingent  Remainder ^P.453, 
Jhould  veft. 


E  are  now  to  confider  the  time  at  which  it  is  re-* 
quifite  a  contingent  remainder  fhould  veft  in  in- 
fereft ;  that  is,  at  what  period,  with  refpe6t  to  the  du- 
ration of  the  preceding  eftate,  the  contingency  upon 
which  fuch  furrender  is  limited  to  take  effe£tv  ought  to 
happen. 

It  is  not  only  neceflary  that  a  vefted  freehold  eftate, 
fhould  precede  a  legal  freehold  contingent  remainder,  but 
fome  fuch  preceding  freehold  eftate  muft  fubfift  and  en- 
dure, until  the  time  when  the  contingent  remainder  vefts, 
that  is,  until  the  contingency  comes  to  pafs  j  for  it  is  a 
general  rule,  that  every  remainder  muft  veft,  either  dur-^  pjow  %* 
ing  the  particular  eftate,  or  elfe  at  the  very  inftant  of  its  (234) 
determination.  So  that  if  a  leafe  be  made  to  A.  for  life, 
and  after  the  death  A.  and  one  day  after,  the  land  fhall 
remain  to  B.  for  life,  this  remainder  to  B.  is  void,  be- 
caufe  it  cannot  take  effect,  immediately  upon  the  deter- 
mination of  the  preceding  eftate.'  This  rule  was  origi- 
nally founded  on  feodal  principles,  and  was  intended  to 
avoid  the  inconveniencies  which  might  arife  by  admitting 
an  interval,  when  there  fhould  be  no  *  tenant  of  the  *  P.  454, 
freehold,  to  do  the  fervices  to  the  Lord,  or  anfwer  to 
grangers'  precipes ;  as  well  as  to  preferve  an  uninter- 
rupted connection,  between  the  particular  eftate  and  the 
remainder,  which  in  the  confideration  of  law  are  but  fe~ 
veral  parts  of  one  whole  eftate. 

There  are  fome  few  inftances  of  vefted  remainders  tak- 
ing effecl:,  though  the  preceding  eftate  be  defeated.  As 
where  leflor  diffeifeth  A.  his  leffee  for  life,  and  makes  a  i:Wk*£&S 
Jeafe  to  B.  for  the  life  of  A.,  the  remainder  to  C.  in  fee  j 
here,  though  A.  enter  and  defeat  the  eftate  for  life,  the 
: ;        *  -  ■       ■  remainder 
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remainder  to  C.  is  good  :  for  having  been  once  nxefltdhy  a 

good  title,  it  would  be  unreafonable  that  the  leffor  fhould 

have  it  agaj'nft  his  own  livery.     So  if  a  leafebe  made  to 

an  infant  for  life,  if  the  infant  at  his  full  age  difagree  to 

the  eftate  for  life,  yet  the  remainder  is  good,  having  once 

hzenvejled  by  a  good  title.     So    if  a  rent  be   granted  to 

the  tenant  of  the  land  for  life,  the  remainder  in  fee,  this 

(-35)        is  a  good  remainder  in  fee,  tho'  the  particular  eftate  con- 

v^d,r^.e  tkme  net-:  for  eo  infant  i  that  he  took  the  particular  ef- 

Bacfee.    Sid.      tate,  eo  injlanti  the  remainder  yefted,  and  the    fufpenfion 

%$*-  in  judgment  of  law  grew  after  the  taking  the  eftate.     So 

if  a  leafe  be  made  to  A.  for  the  life  of  B.,  the  remainder 

to  C.  in  fee  ;  A-  dieth,  now  (at  common  law)  before  the 

"  f  •  455-  '  -entry  of  an  occupant,  there   was  no  *  particular  eftate, 

h.  upra,  p.     _aiyj  v£fc   t^e  reraajntier  continued  good.     But  now  fince 

the  ftatutes  29  Car.  2.  c.  3,  £5*  14  Geo.  2.  c.  20.  no  fnch 
vacancy -of  the  particular  eftate  can'  happen. — However, 
it  follows  from  the  rule  I  have  juft  mentioned,  that  where 
-the  event  on  which  a  .contingent  remainder  is  limited  to 
take  eftecl,  does  not  happen  by  the  time  at  which  the 
preceding;  eftate  determines,  it  never  can  arife  or  take 
effect  at  ail, 
Ik.  >a;\  _  Thus.,  where  A.  being  tenafit  for  life,  remainder  to 
.   fve?;-  his  eldeft  fon  in -tail,  A.  died,  leaving  his  wife  enfeint  wifh 

?>.  for.,  who  iyas  afterwards  born  ;  the  queftion  was,  Whe- 
ther this  fon  was  entitled  to  the  remainder  under  the  li- 
mitation ?     And  it  was  adjudged  lp  the  Common  Pleas, 
-and  .that  judgment  affirmed  in  the  King's-Bench,  that  fuch 
jpofthumous  fon  could  not  take,  becaufe  he  was.  not  born 
when  the  particular  eftate  determined.     The  judgment, 
it  is  true,  was  afterwards  reverfed  in  the  Houfe  of  Lords; 
but  it  was  againft.the  opinion  of  all  the  judges,  who  were 
;  23/5)       miich-dilfatisfied  with  the  reverfal ;  and  indeed  an  zSt  of 
gst.io&  11    ^arij^rnent    was  thought  neeefihry  to  take  fuch  cafes  as 
"  3'      ,        -that  out  of  the  old  law;  by  which  it  was  enacted,  that 
V&e  t  Dumf      w?lere  any  eflate   is  fettled  in    remainder   to   children,  with 
&  Eaft634.      remainder  over,  jmy  pofi humous  child  niay  take  in  the  fame 

manner  as  if  born  in  the-  fafhrr' 's  life-time. 

\  inft.  37$.  s.         *  So  if  a  leafe  for  life  be  made  with  remainder  to  the 

*i-  45^'       right  heirs  of  "J..  S.  ■   this  remainder  will  never  veft  if  teL 

nant  for  life  die  before  J.  S.  ;  for  in  that  cafe   the  parti- 

caJar  .eliate /determines,   before  the  contingency  comes  to 

.      jpafs, 
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pafs,  on  which  the   remainder   is   limited'  to  take  effect, 
i.  e.  the  death  of  J,  S. ;  for  nemo  eji  hares  viventis. 

So  where  A.  feifed  of  lands  in  fee,  makes    a  Ieafe  for 
years  to  B.  remainder  in  tail  to  C.  remainder  to  the  right 
heirs  of  B. ;  in  this  cafe  B.  has  nothing  in  the  fee,  but 
it  is  a  contingent  remainder  to  his  heir,  (for  B.  did  not 
take  the  freehold).     If  C.  dies  without  iffue  in  the  life-  Jenk-  44~8. 
time  of  5.,  the  remainder  becomes  void  :  for  the  foun-  jRoll.  Abr, 
dation  and  fupport  of  this  contingent  remainder  fail?,  be-  418. 
caufe  it  ought  to  have  a  freehold  to  fupport   it,  when  the  ^  pl"  4* 
remainder  falls  out;  but  by  C/s  death  without  iffue,  liv- 
ing B.,  the  freehold   is  expired  before  B.  can  have  an 
heir?  and  therefore  the  remainder  will  never  take  effect. 

So  in  a  cafe  where  the  teflator  devifed  to  his  wife  for  D6e^.  Mor 
life,  remainder  to  E.  his  fon  for  99  years  if  he  mould  fo  £^u   r  & 
long   live,  and  after  the  deceafes  of  the  wife  and  E.  his  Eaft  763. 
fon,  to  the  heirs  of  the  body  of  the  faid  E. ;  but  not  to 
defcend  intirely  unto  E.'s  eldefl  fon  ;  but  that  E.   might 
appoint  the  fame  to  all  his  children  living  at  *  his  death  ;  ^  P.  457 
and  in  default  of  appointment,    then  to  his  fons  as  te- 
nants in  common  in  tail,  remainder  to  his  daughters,  re- 
mainder over.     The  mother  died  in  the   life-time  of  E. 
the  fon ;  and  it  was  held  that  the  limitation  to   the  iffue 
of  E.  being  a  contingent  remainder  failed  by  the  death  of  ' 
the  mother  (who  had  the   only  preceding  eflate  of  free- 
hold in  .E.'s  lifetime),  for    want   of  a    continuing  parti- 
cular eftate  of  freehold  to  fupport  it. 

But  although  no  interval  is  admitted,  between  the  de-       (2^  7) 
termination  of  the   particular  eflate,  and  the   veiling  of  Vide  Bi^ 
the   remainder  ;  yet  a  remainder  may  be  fo  limited,   as  "■' 
not  to  veil  until"  the  very  infant  in  which  the  particular 
eftate  determines.     As  if  an  eflate  be  limited  to  B.  during  1  fnfc. 
the  life   of  A.   remainder  to   the  heirs  of  the  body  of  A, 
this  is  good,   though  fuch  remainder  cannot  veft  till  the 
very  inftant    in  which   the  particular    eflate  determines'. 
So.  if  land  be  given  to  A.  and  B,  during  their  joint  live;., 
remainder   to  the  right  heirs   of  him  who  mail  die  firft  ; 
this  remainder  will  be  good,   though  it  cannot   veft  be- 
fore the  determination  of  the  particular  eflate  ;  and  it  rs 
alfo  cbfervable,  that  the  heir- of  him  who  dies  firii,  mail 
have  the  land  by  defcent,  in  conformity  to  the  rule  be- 
fore treated  of,  where  the  ancefcor  takes  a  *  freeiiold, 
--.  •  with 
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with  a  fubfequent  limitation  to  his  heirs  in  the  fame  con- 
veyance. 

Upon  the  principle  here  laid  down,  that  a  contingent 

remainder  rauft  veil  by  the  time  the  preceding  eftate  de- 

Vide  Tuc-        termines :  it  follows,   that  an  eflate  limited  on  a  contin- 

kerman  i>.  ~  .,  .     < ,         rr  n 

lcffeiks.  gency,  may  tail  as  to^one  part,  and  take  effect  as  to  an- 

1 1  Mod.  1 08,  other,  wherever  the  preceding  eflate  is  in  feveral  perfons 
Hok^Rep.  *n  common  or  m  feveralty ;  for  the  particular  tenant  of 
370.  one  part  may  die  before  the  contingency,  and  the  parti- 

,     o\        cular  tenant  of  another  part  may  furvive  it. 
Lane  v  Pan-         ^s  *n  tne  ca*"e  °^  Lane  and  Pannel,  which  as  to  the  pre- 
nei.    1  RoH.     fent  point  was  in  effect  as  follows :  Feme  covert  and  a 
Rep.  138.         ftranger,  being   joint  tenants  for  life  of  copyhold  lands, 
Supra,  p.  46.     witn  remainder  to  the  heirs  of  the  body   of  baron  and 
feme ;  the  ftranger  furrendered   his  moiety  to  the  baron 
and   feme,    and   afterwards  the  baron   furrendered  the 
whole  to  B.  in  fee,  the  feme  died  leaving  iffue,  and  af- 
terwards the  baron  died  ;  the  queflion  was,  Whether  the 
remainder  to  the  heirs  of  the  body  of  the- baron  and  feme 
veiled  in  the  iffue  ;  and   it  was  adjudged,  that  when  the 
ftranger  conveyed  his  moiety  to  the  baron,  the  jointure 
between  the  ftranger  and  feme  covert  was  fevered  ;  and 
when  the  baron  afterwards  conveyed  the  whole  to  B.,  B. 
,„.  _  took  an  eftate  in  one  moiety  for  the  life  of  the  feme  (de- 

*  459*  feafible  by  her  on  *  the  death  of  her  hufband)  and  in  the 
other  moiety  for  the  life  of  the  ftranger;  therefore  upon 
the  death  of  the  feme  the  eflate  in  the  firft  moiety  was 
determined  ;  at  which  time  the  remainder,  as  to  that 
moiety,  ought  to  have  vefted,  which  it  could  not  do,  be- 
eaufe  the  perfon  to  take  it  was  to  be  heir  of  the  bodies 
of  both  baron  and  feme  ;  but  that  was  impoffible  during 
the  life  of  the  baron  (for  nemo  eji  hares  viventis) ;  and 
therefore,  as  the  remainder  could  not  veft  at  the  deter- 
mination of  the  preceding  eftate,  it  fhould  never  veft  at 
(239)  all  as  to  that  moiety.  In  this  cafe  it  appears  that  the  re- 
mainder failed  as  to  one  moiety. 
...  r  Gilbert  in  his  Treatife  of  Tenures,  feems  not  to  ap- 

as4;  prove  of  the  refolution  in  the   above  cafe  ;  for,  by  con- 

ftr-uuig  the  limitation  to  the  heirs  of  the  body  of  the 
hufband  and  wife,  a  contingent  remainder ;  he  fays,  w« 
fuppofe  a  deed  made  and  an  eftate  given,  where  at  the 
'very  Jirji  it  appeared,  that  for  one  moiety  the  deed  and 
eflate  could  have  no  manner  of ' effeffj  urJefs  the  hufband 

ana 
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and  wife  both  died  at  one  inftant  of  time.    But  this  fecma 
to  be  a  miftake  ;  for  the  original  limitation  did  not  in- 
volve any  fuch  inconfiftency ;    the  inconvenience  arofe 
from  the  fubfequent  a&s.     The  joint  eftate  for  life  might 
have  continued,  unfevered  between  the  wife  and  the  gran- 
ger ;  and  on  the  death  of  the  furvivor,  there  *  might  *  P.  460. 
have  been  an  heir  of  the  bodies  of  the  hufband  and  wife, 
capable  of  taking,  when  the  preceding  eftate  determined  ; 
if  both  hufband  and  wife  had  died  in  the  life-time  of  the 
ftranger  ;  or  if  both  hufband  and  ftranger  had  died  in 
the  life-time  of  the  wife — Gilbert  alfo  refers  to  a  cafe  in  v'^e  3  Leon* 
Leonard,  of  a  furrender  to  the  ufe  of  the  wife  for  life,  re- 
mainder  to  the  ufe  of  the  right  heirs  of  the  hufband  and 
wife  ;  where  the  juftices  were  of  opinion,  that  the  re- 
mainder was  executed  for  a  moiety  in  the  wife  ;  but  that 
was  not  only  fuperfeded  by  the  contrary  deeifion  in  Lane 
v.  Panne/,  but  was  contrary  to  the  preceding  cafe  in  Dyer  Vlf]e  Geffage 
99.     2  Roll.  Abr.  416.  Dalis.  20.  pi.  8.  cited  2  Leon,  102,  Bupm,  19". 
as  well  as  to  the  do&rine  in  the  later  cafes,  noticed  in  a  Fregmeften 
former  page  of  this  treatife.  £»J!?""*' 

So  likewife  a  contingent  remainder  may  take  effect  in 
Come,  and  not  in  all  the  perfons  to  whom  it  was  limited  ; 
according  as  fome  may  come  in  ejfe  before  the  determina- 
don  of  the  preceding  eftate,  and  others  not.     As  if  a  ji- 
Imitation  be  to  A.  for  life,  remainder  to  the  right  heirs  of 
\j.  and  of  K. ;  here,  if.  J.  happen  to  die  before  A.,  and  K.  !&"&£« 
I  to  furvive  A.,  the  heirs  of  the  firft  may  take,  but  thofe  of  R^m*  pi.  at, 
■  the  latter,  it  feems,  will  be  for  ever  excluded ;  for  the  A,nci  v"4e  ^9i 

heirs  of  J.  are  in  ejfe  at  the  determination  of  the  preee-    .  ' 

ijding  eftate,  but  *not  the  heirs  of  A',  who  is  then  living,     *  P.  461, 
For  nemo  ejl  hares  viventisj 

And  it  feems,  the  heirs  of  J:  and  of  K.  will  take  as  te»  Co,  Lit.  1%%, 
Itiants  in  common  and  not  jointly,   on  account   of  the  g'ge  fig* 

sftates  vetting  in  fuch  heirs  at  different  times.  It  may,  8,9.! 
Tperhaps  be  faid,  this  reafon  does  not  apply,  if  both  J,  1 3  C©.  Pep, 
Land  K.  be  dead  at  the  time  of  the  limitation.  Upon 
i which, -we  are  to  obferve,  that  the  remainder  in  that 
fj?afe  would  not  be  contingent,  but  vefted  in  perfons  in  ejfe 
band  afcertained.  This  doctrine  however  feems  confined 
['to  limitations  at  common  law;  and  not  to  extend  to 
eftates  raifed  by  way  of  ufe  or  by  devife. 

For  where  a  contingent  remainder  is  limited   to  the 
\\ufe  of  feveral?  who  4°  not  all  become  capable  at  thfe 
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fame  time ;  notwithstanding  it  vefts  in  the  perfon  firft' 
becoming  capable ;  yet  fhall  it  deveft  as  to  the  pro- 
portions of  the  perfons  afterwards  becoming  capable, 
before  the  determination  of  the  preceding  eftate  ;  and 
thev  may  take  jointly  notwithftanding  the  different  times 
of  vcfting. 

Thus,  where  a  conveyance  was  to  the  ufe  of  A.  the  | 
hufband  for  life,  remainder  to  the   ufe   of  B.  the  wife 
for  life,  remainder  to  the  ufe   of  all  the  iffues-female  of 
their  two  bodies,  and  the  heirs  of  the  bodies  of  *  fuch 
iflues-female ;  A.  and  B.  had  iflue  a   daughter ;  and  it 
was  refolved,  that  the  remainder  in  tail  to  the  iffues- 
female,  was  not  fo   attached  in  that  daughter,  as  not 
to   be   devefted  for  a  moiety   on  the  birth   of  another 
daughter ;  for  fuch  a  limitation,  being  by  way   of.  ufe, 
fpxings   out   of  the  eftate  according  to   the  capacity  of" 
the   perfon  in  whom  it  is  to  veft. '    And  Holt  held,  that' 
the   daughters  were  joint-tenants   of  the  freehold  and 
tenants  in  common  of  the  inheritance.     He  faid,  that' 
the  cafe  put  in  Coke  upon  Littleton  of  a  feoffment  to  the 
ufe  of  the  feoffor  for  life,  and  of  fuch  wife  as  he  mould 
afterwards  marry,    that  on.  their   fubfequent  marriage 
he   and  his  wife  were  joint   tenants,  ruled  the  cafe  be-' 
fore   him ;  for   it  was   a  joint  claim  by  the  fame  convey- 
ance,   which,    he  faid,  made  joint-tenants,  and  not   the 
time  of  the  veiling ;  and   he  feemed  to   deny   the  cafe 
cited  from  Co.  Lit.  of  the  heir  of  J.  and  of  K.  taking  as 
tenants  in  common  above  noticed. 

So,  where  one  devifed  to  his  daughter,  and  her  chil- 
dren on  her  body  begotten,  or  to  be  begotten  by  her 
then  -hufband,  and  their  heirs  for  ever ;  the  daughter 
at  the  time  of  the  will  had  one  child,  and  others  after- 
wards. It  wag  held,  the  mother  and  all  the 
took  jointly  in  fee,  it  being  ftated,  that  at  ths 
the  will,  me  had  a  child,  which  *  had  been  conftrued 
to  children,  2  Vem.  106.;  that  Co.  Lit.  9.  was 
id  liberis  fuis  and  their  heirs  was  a" 
joint  tee  to  all ;  and  that  it  was  no  objection,  that 
the  feveral  eftate's  might  commence  at  different  times. 

This  veiling  cf  a  remainder  in  the  firii  perfon  coming 
in  effe,  fo  as  to  deveft  as  to  the  {hares  of  others  after- 
wards coming  in  effe,  to  participate  thereof,  is  not  con- 
fined to   limitations  in  joint  tenancy,  it  equally  extends 
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to  tenants  in  common.  Thus  in  the  cafe  of  a  devife 
to  the  teftator's  niece  for  life,  remainder  to  truftees  to 
preferve  contingent  remainders,  remainder  to  all  and 
every  of  her  children  by  Jier  then  hufband  and  their 
heirs  for  ever,  equally  to  be  divided  between  or  among 
them,  if  more  than  one,  fhare  and  fhare  alike,  if  but 
tine  then  to  that  one  his  or  her  heirs  for  ever ;  the 
daughter  had  no  child  at  the  teftator's  death,  but  after- 
wards had  three  by  hen  faid  kufband,  who  died  in  i^eir 
parent's  life-time.  One  point  contended  for  was,  that 
the  limitation  to  the  children  being;  in  fee,  was  contingent 
till  the  death  of  the  mother ;  and  therefore  the  remair .'t 
over  took  effe6r,  on 'her  leaving  no  child  ;  but  it1 
held,  that  the  fee  veiled  in  the  child  firft  born,  ano. 
afterwards  opened  and  let  in  thofe  born  at  fubfequent 
periods. 

*  So,  in  a  cafe  above  cited,  of  a  fettlemerit- to   the  *P.  464. 
ufe  of  wife  for   life,  remainder  to  the  ufe   of  the  huf-  Doe  v.  Martia.' 
band  for   life,    remainder  to  the  ufe   of  all  and  every  |aftUrrif' and 
their  child    or  children   equally,    if  more  than  one  as  Supra,  i6a*    . 
tenants  in   common,    Me.  fubje£t   to   a  power  of   ap- 
pointment  in   the   parents ;    it  was  held,    that   the  re- 
mainder   veiled    in    the    children    on    their    refpe&ive 
births. 

In  the  cafe   o£  future  Ufe  limited  to  two,  where   one  fiac.  Lavv 
becomes  capable  before  the  other,  it  feems   they  will  ?j^a*'  I^t* 
take  jointly,  for  it  is  laid   down,  that  if  I  make  a  fe-  L;t  jss.'a. 
ofFment  to  the  ufe   of  my  wife   that  mail  be,  and  my  Dyer  339.  b; 
firft    begotten   fon   for    their   lives,    and    I   afterwards 
marry,    my  wife  wilf  take  the  whole  ufe  ;    and    if  I 
afterwards  have  a  fon,  he  will   then  take  jointly  with 
my  wife. 

And   here  it  may  be   obferved,  that  if  there  be   no  vide  4  Sstlk.' 
particular  eftate  in  ejfe,  nor  any  prefent   right  of  entry  S77-  a  Lev* 
when  the,'  contingency  happens ;  although  the  particular  39' 
eftate  be   afterwards   replaced   and  reflored,  yet  will  the 
remainder  never  arife.      Only  it  feems,    that   the  re-  3  Keb.  87. 
verfal   of  a  fine   by  a£t   of  parliament,   will  reflore  a  Co[^' Lq" 
contingent  remainder  deftroyed  by  that  fine,  though  a  \  j^j,  Ra'ym.' 
reverfal  for  error  will  not.  3*4- 
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*P.  465:        *  How  Contingent  Remainders  are  deftrqyed 
(241)  or  prevented  taking  effect. 


IT  has  been  already  (hewn,  that  a  legal  remainder 
mufl  Veil  either  during  the  exiftence  of  the  parti- 
cular eftate,  (in  effe  or  in  right  of  entry)  or  at  the 
very  inftant  of  its  determination,  otherwife  it  will  never 
take  effect  at  all.  Confequently,  every  fuch  determina- 
tion of  the  preceding  eftate  before  the  contingency 
happens,  as  leaves  no  right  of  entry,  mud  effectually 
deftroy  fuch  contingent  remainder.  I  fhall  firft  inftance 
fome  Cafes  wherein  the  determination  of  the  preceding 
eftate  arifeth  by  the  feoffment,  forfeiture,  furrender,  or 
other  act  of  the  particular  tenant ;  and  afterwards  con- 
fider  thofe  cafes,  wherein  the  preceding  eftate  is  merged 
by  defcent  of  the  inheritance  on  the  particular  tenant ; 
for  where  the  inheritance  comes  by  defcent  on  the  par* 
ticular  eftate,  we  fhall  find  fome  exceptions  to  the  gene- 
rality of  the  preceding  conclufion. 

In  the  cafe  of  a  gift  in  tail  to  A.  C.  the  remainder  to 
the  right  heirs  of  J.  S.  the  donee  made  a  feoffment  in 
fee,  and  afterwards  j.  S.  died.  It  was  held,  his  heir 
mould  not  have  the  land,  for  the  eftate  was  by  the  fe- 
offment of  tenant  in  tail  devefted  or  difcontinued ; 
*  and  there  was  not  any  particular  eftate  in  effe  or  in 
right ,  to  fupport  the  remainder,  for  by  the  feoffment  of 
tenant  in  tail,  his  right  was  gone  ;  but  if  he  had  been 
diffeifed  and  died,  that  would  not  have  tolled  the  re- 
mainder; for  then  a  right  of  the  particular  eftate 
would  have  remained  to  fupport  the  right  of  the  re- 
mainder. 

And  fo  where  lands  were  devifed  to  A.  for  life,  and 
after  to  the  next  heir-male  of  A.  and  the  heirs-male  of 
the  body  of  fuch  next  heir-male  ;  A.  having  iffue  a  fon, 
made  a  feoffment  to  B.  upon  whom  the  fon  entered; 
(242)  and  it  was  adjudged  that  this  was  a  contingent  remain- 
der to  the  fon  of  A.  and  therefore  was  deftroyed  by  the 
feoffment  of  A.  who  was  but  tenant  for  life ;  for  that 
every  remainder  muft  veft  either  during  the  particular 
eftate,  or  eo  injlanti  that  the  particular  eftate  determines:. 
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fri  this  cafe  the  particular  eflate  was  determined  by  the 
feoffment  of  A.  and  fince  the  remainder  could  riot  then 
veft,  for  nemo  ejl  hares  vivcntis,  it  could  never  after- 
wards arife. 

So  where  feme  Covert  was  tenant  for  life,  with  re*  %  Lev.  39; 
mainder  to  her  firfl  fori ;  and   before   the  birth  of  any  Purefoy  v. 
fon,  the  reverfiori  in  fee  was  conveyed  to  the  hufband  4  Mod?  a  849 
and  wife  by  fine;  a  fon  was  afterwards  born,  the  feme  aSauaJ. 
died;  and  *  the  court  held,  that  although,  if  the  feme  *F.  467. 
had  ftirvived  her  hufband,  fhe  might   have  waived  and  38°- 
avoided  the  eflate  taken  by  the  fine  ;   yet  the  contingent  ;nfravlft8dj 
remainder   to  the   fon  was  utterly  deflroyed,    he    not  299. 
being  in  effe  when  the  particular  eflate  determined;  that 
the  baron  and  feme  took  by  entireties,  and  fo  the  eflate 
for  life  of  the  wife  was  merged  before  the  contingency        » 
happened;  and  that  the  poffibitity  which  the  wife  had 
of  waiving  the  inheritance  given  by  the  fine,  and  there-  vide  fupra* 
by   reviving  the  particular  eflate    for  life,    would  not,P-ZIS- 
preferve   it.     For  that  if   the  particular  eflates  which 
fupport  contingent  remainders,  are  not  in  effe  when  the 
contingency  happens,  the  contingent  eflates  can  never       (za.'Z) 
arife,  whether  it  happens  by  furrender,  merger,  or  any 
other  way. 

So  where  there  was  tenant  for  life,  with  remainder 
to  his  firft  and  other  fons  fubceffively  iri  tail,  remairider 
to  B.   in  tail ;  tenant  for  life  before  the  birth  of  any  Thompfdn 
fon,  furfendered  to  B. ;  a  fon  was  afterwards  born,  and  v-  Leach. 
the  court  held,    that   the  furrende^    if   good,    would  I  sa!k.  427.* 
have  barred  the  Contingent  remairider:  but  the  furreh-  576.  618. 
der  was  adjudged  void,  becaufe  it  afterwards  appeared,  ■  Ld'  Raym* 
thatthe  furrenderOf  was  non  compos  at  the  tirhe  of  the  3  Mod.  301. 
furrender.  Cartb.au. 

*  Jenkins  I  obferve  flates  a  cafe,    arid  fays,    if  A.  *  p.  468. 
makes  a  leafe  for  life  to  B.  remainder  to  the  right  heirs  43?i 
of  the  body  of  J.  D.,  if  B.  iri  the  life-time  of  J.  p.  Sfao.  Car. 
furrenders  to  A.,  yet  the  leafe,  notwithstanding  the  fur-  Jenk.Cent. 
render,  fupports  the  contingent  rerriainder  to  the  heirs  248.  pi.  3S. 
of  the  body  of  J.  D.     He  refers  to  the   pleadings  irt 
Archer's  cafe,  1    Rep.  63.  and  to  1  Rep.  1 1 3.  for  this 
point:    But  I  cari  difcover  nothing  in  either   of  thofe 
places  refpe&ing  it :  it  is  faid  indeed,  I  Rep.  130-i,  that 
if  a  leafe  be  made  for  life,  remainder  to  the  right  heirs 
of  J,  S.  if  leffee  for  life  maketh  a  feoffment  or  dieth 
S  %  during 
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during  the  life  of  J.  S.  the  remainder  to  the  right  heirs 
of  J.  S.  is  deftroyed :  but  this  does  not  feem  to  go  zx 
ail  to  the  point. 

Jenkins''?,  flatement  of  the  above  cafe,  feems  to  fup- 
pofe  the  right  to  the  leafe  to  continue  after  the  furren- 
der :  as  I  collect  from  his  immediate  reference  to  the 
cafe  of  a  right  of  a  remainder  for  life,  after  a  feoff- 
ment by  tenant  for  life,  fupporting  an  ulterior  contin- 
gent remainder. — But  to  account  for  fu'eh  a  continuance 
of  the  right  of  the  leafe,  we  mull  either  fuppofe  the 
furrender  void,  as  to  any  merger  of  the  effete  for  life 
in  the  inheritance;  becaufe  the  immediate  inheritance 
expectant  on  the  eftate  for  life,  which  was  limited  in 
contingency  to  the  right  heirs  of  J.  S.  was  not  in  A.  the 
leffor  to  whom  the  *  furrender  was  made,  but  in  nu- 
bibus,  according  to  the  doctrine  hereafter  noticed ;  or 
elfe  that  the  life  eftate,  if  merged,  as  between  the  par- 
ties, ftil'l  had  a  continuance  as  to  the  interefts  of  Gran- 
gers, fufficient  to  fupport  the  contingent  remainder. 
The  firfi  of  thofe  fuppofitions  is,  I  think,  open  to  ob- 
jection ;  and  the  latter  is  directly  oppofed  by  the  cafe 
of  Thompfon  v.  Leach,  in'  which  it  appears  that  the  fur- 
fender,  if  valid,  would  have  deftroyed  the  intermediate 
contingent  remainder. 

And  here  I  fhall  refer,  for  further  inftances,  to  the 
cafes  of  Carter  v.  Barnardijlon,  Lodingion  v.  Kime,  Doe 
v.  Holmes,  and  feveral  other  cafes  cited  in  a  fubfequent 
part  of  this  effay. 

We  are  to  remember,  however,  that  the  furrender 
of  a  copyhold  will  not  deftroy  a  contingent  remainder  ; 
as  where  A.  feifed  of  a  copyhold  in  fee,  furrendered 
it  to  the  ufe  of  his  will,  and  afterwards  devifed  it  to  B. 
for  life,  the  remainder  to.  his  heirs  of  his  body  begotten. 
B.  was  admitted,  and  furrendered  it  to  the  lord  of  the 
manor,  to  the  ufe  of  the  lord  to  do  his  <wiil  with  it.  B. 
died;  the  quefticn  was,  Whether  admitting  the  limi- 
tation to  the  heirs  &c.  to  operate  as  a  remainder,  fuch 
remainder  was  deftroyed  by  the  furrender  ,of  B.l  It  was 
adjudged  that  the  remainder  was  not  deilroyed,  becaufe 
the  legal  freehold  *  was  in  the  lord  during  the  life  of 
B.  ;  fo  that  even  a  veiled  •  remainder-man  could  not 
have  entered  during  B.'s  life ;  but  it  was  afterwards  ad- 
judged that  the  limitation  gave  a  fee-nmple  conditional 

to 
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to  B.  (copyholds  not  being  within  the  Jlatute  de  donis)  and 
therefore  the  former  judgment  was  reverfed  on  this  new  .  v245) 
point.  So  in  the  above  cited  cafe  of  Lane  v.  Pannely  it  is  p'A^1  ' 
obfervable,  that  the  furrender  by  the  baron  to  B.  in  fee 
did  not  deftroy  the  contingent  remainder ;  for  the  legal 
freehold  being  in  the  lord,  the  furrender  of  the  baron 
paffed  no  more  than  he  lawfully  might. 

Again,  where  copyhold  lands  were  devifed  to  A.  for 
life,  remainder  to  his  firft  and  other  fons  in  tail,  &c.  re- 
mainder to  B.  in  fee,  A.  before  he  had  any  fons  born, 
bought  the  reverfion  of  B.  and  had  it  furrendered  to  his 
{A's)  own  ufe,  thinking  by  that  means  to  merge  his  eftate  Mildmay  v. 
for  life,  and  fo  deftroy  the  contingent  remainder  to  his  ^vern.  243*. 
firft  fon.  But,  however,  it  was  agreed  that  this  furren- 
der of  the  reverfion  would  not  bar  the  fon  ;  becaufe  the 
freehold  and  inheritance  were  in  the  -lord ;  for  there  is 
not  the  like  inconvenience  as  in  freehold  eftates  at- com- 
mon law,  in  refpect  of  contingent  remainders,  where  there 
js  nobody  againft  whom  to  bring  the  precipe. 

*Here  we  may  attend  to  the  obfervation  of  Gilbert,  re-  #  p.  4:71, 
fpecling  the  deftruction  of  contingent  remainders  in  copy-  Gilb.  Tea. 
holds ;  who  after  noticing  that  it  had  been  made  a  quef-  a49« 
tion,  whether  by  the  deftruction  of  the  particular  eftate, 
the  remainder  that  was  in  contingency  (in  copyholds) 
fhould  be  deftroyed ;  fays,  as  to  this  point,  we  ought  to 
diftinguiih  ;  for  it  feems,  fome  are  and  fome  are  not.  As 
if  an  eftate  be  given  to  a  copyholder  for  life,  remainder 
to  the  right  heirs  of  J'.  S. ;  if  the  tenant  for  life  die,  living 
J.  S.  there  it  feems  clear,  that  the  remainder  is  deftroyed  ; 
for  it  cannot  take  effect  as  by  the  limitation  it  ought ;  but 
that  if  tenant  for  life,  in  that  cafe,  had  committed  a  for- 
feiture, or  made  a  furrender,  and  afterwards  J.  S.  had 
died  in  his  life-time,  it  feemed  to  be  very  clear,  that  his 
right  heir  might  take  -;  for  his  remainder  was  not  to  take 
effect  after  the  determination  of  the  intereft  of  tenant  for 
life,  but  after  his  death  \  and  when  that  happened  he  was 
able  to  take. 

Upon   the  above  diftinction,  we  are  to  obferve,  that  *  Ro1*-  Abr- 
the  rirft  pofition  of  it,  is  proved  by  the  cafe  of  Lane  v.  stv.  249." 
Funnel ;  and  the  other  is  eftablifhed  as  well   by  that  cafe  a  Co.  Rep* 
as  the  reft  that  I  have  cited  on  the  fubject._  And  as  to  the  I0J-  a- 
remainder  in  copyholds,  after  an  eftate  for  life,  not  com-  ,^, 

mencing' 


DESTRU  CTIQN    OF 


a  Freem. 
£13. 

Penhay  •?. 
HurreL 


(246) 

And  vide 
3  Atk.  729. 


Vide  Boteler 
•v.  Allington 
1  Brown 
Cane-  Gaf. 

7a-      '  ' 


*P.473. 
Vide  Gilb. 
Law  of  Ufes 
knd  Trulls 
146.  ■ 


.  (247) 

Vide  Co. 
Lit.  31ft.  a. 
Gilb.  Rep. 
*36- 

Infra,  p.  a  5 1 . 


mencing  in  the  determination  of  that  eftate,  Vide  the  re- 
ferences in  the  margin. 

*  So  likewife  it  appears,  that  crjluique  trujl  for  life,  can- 
not by  feoffment  or  other  conveyance  commit  a  forfei- 
ture, or  deftrpy  a  contingent  remainder.  For  though 
when  the  truft  of  an  eftate  is  limited  to  a  man  and  the 
heirs  of  his  body,  with  remainder  over,  if  fuch  tenant  in 
tail  of  a  trail  fuffer  a  recovery,  the  remainders  will  be 
barred ;  yet  where  tenant  for  life  of  a  trufi  conveys  in 
fee  by  feoffment  or  any  other  corrvevance,  it  is  no  for- 
feiture of  his  eftate,  neither  will  it  deftroy  a  contingent 
remainder  depending  on  it ;  becaufe  whatever  convey- 
ance he  makes,  as  he  has  not  the  legal  eftate  in  him,  it 
paffes  only  what  he  can  lawfully  grant,  {i.  e.  his  truft  ef- 
tate for  life,)  and  a  right  of  entry  refides  in  the  truftees  in 
whom  the  legal  eftate  is  vefted.  But  the  reafon  why  a 
recovery  fufjere'd  by  tenant  in  tail  of  a  truft,  will  bar  the 
remainders,  is,  becaufe  he  is  rhafter  of  the  eftate,  and 
may  call  in  the  legal  eftate  when  he  pleafetb,  and  have  it 
conveyed  to' the  truft  But  the  court  of.  Chancery  will 
never  execute  the  eftate  in  law  to  tenant  for  life  of  a  truft, 
to  enable  him  to  deftrdy  the  contingent  remainders. 

And  here  we  may' remark,  that  if  there  be  tenant  for 
life  with  contingent  remainder  thereon  depending,  it 
Teems  a  barga,m'andfale  by  him  in  fee,  does  not  deftroy 
the  contingent  remainder  ',  for  it  is  the  nature  of  a  *  bar- 
gain and  fale  to 'pafs  no  more  than  a  man  lawfully  may 
pafs ;'  therefore  in  this  cafe  how  put,  nothing  more  paffes 
than  the  eftate  for  life  of  the  bargainor ;  fd  that  the  fame 
eftate  continues  in  the  bargainee,  and  is  not  deftroyed  or 
determined.    •    •'  '."'■': 

!  The  fame  reafoning  feems  equally  applicable  to  a  con- 
veyance by  leafe.  and  releafe ;  that  being  likewife  an  in- 
nocent conveyance  difturbing  no  eftate,  but ' pafling  only 
what  the  releafor  lawfully  may' pafs.  For  as  to  the  ope- 
ration of  the  leafe  and  releafe  by  the  truftees,  in  the  cafe 
of  Manfel  v.  Maiifel  hereafter  cited;  it  did  not  depend 
upon  the  nature  of  the  conveyance,  but  upon  the  eftate 
of  the  truftees,  being  thereby  conveyed  to,  and  becoming 
merged  and  extinguished  in  the'  reverfion  and  inheri- 
tance. ■.■■■■■>.■.:■.. 

:  It  is  alfo  to  be  obferved,  that  there  are  fome  aefs  by 
tenant  fpr  life,  which,  though   they  amount   to  a   for- 

i    ••->-•,   •  •■-    v  •    '         -  ■■•'■■  -  -■■•        feiture 
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i  feiture  of  his  eftate,  fo  as  to  give  a  vefted  remainder- 
|  man  title  to  enter  if  he  pleafeth ;  yet  as  they  difconti- 
I  jiue,  deveft,  or  difturb  no  remainder  or  fubfequent  eftate, 
j  nor  make  any  alteration  in  or  merger  of  the  particular 
i  eftate ;  do  not  therefore,  as  it  feem.s,  deftroy  or  affe£t  a 
j  contingent  remainder  ;  unlefs  advantage  is  taken  of*  the  *  P.  474, 
("forfeiture  by  any  fubfequent  vefted  remainder-man. 

Thus  if  tenant  for  life  accepts  a  fine  come  ceo  &c.  from         . 
ftranger,  it  is  undoubtedly  a  forfeiture,  fo  as  to  intitle  a  a$  j 
remainder-man  to  enter,  for  he  hereby  affirms  on  record 
the  reverfion  to  be    in  a   ftranger  ;  and  yet  it  does  not  Vite?  Rep" 
difplace   or  deveft  the  remainder  or  reverfion.     There-        (24.8) 
fore,  where  A.  was  tenant  for  life  remainder  to  his  firft 
fon  in  tail,  &c  remainder  to  B.  for  life,  remainder  to  his 
firft  fon  in  tail,  &c.  A.  having  a  fon,  accepted  a  fine  from 
B.  and  then  made  a  feoffment  in  fee  ;  then  B.  had  iffue  a  '  v«jntr-  *#** 
Ton  ;  and  it  was  refolved,  that  the  acceptance  of  the  fine  Booking, 
difplaced  nothing ;  and   though  Ah  feoffment  difplaced 
all  the  eftates,  yet  the  right  of  entry  in  the  fon  of  A.  fup^ 
ported  the  contingent  remainders. 

But  a  contingent  remainder  may  be  deftroyed   by  an 
a£t,  which  though  it  does  not  difcontinue  or  deveft  any 
remainder  or  fubfequent  vefted  eftate,   yet  extinguifhes 
the  particular  eftate  on  which  the  contingent  remainder 
depends.     This  we  have  already  feen  in  the  inftance  of  a 
furrender  to  the  next  in  vefted  remainder.     And  fo  if  A. 
be  tenant  for  life,  remainder  to  his  firft  and  other  fons  in  4  gaund.  386% 
tail,  remainder  to  JS.  in  fee;  and   A.  and  B.  join  in  a  3  Keb.  \%. 
fine  to  a  third  perfon,  this  is  no  *  discontinuance  or  de-  *  P?  475* 
vefting  of  any  eftate,  becaufe  each  gives  only  his  own. 
Yet  it  is  held  the  intermediate  contingent  remainders  are 
deftroyed  by  the  union  of  the  particular  eftate  with  the 
remainder  in  the  grantee  ;  after  which  no  diftin£t   parti- 
cular eftate  exifts  to  fupport  the  contingent  remainder. 
And  vide  Purefoy  v.  Rogers,  Manfel  v.  Man/el,  and  other  Supra,  24?° 
cafes  of  the  union  of  the  particular  eftate  with  the  inheri-  afa.'et  feq;. 
tanCC-      ,  .  ,,v  .Co.  Rep. 

Whether  a  contingent  remainder  is  created  by  a  con-  1 38.  a. 
veyance  at  common  law,  or  limited  by  way  of  ufe,  the 
fame  rule  holds    in  regard  to  its  capacity  of  being  der 
ftroyed.  f 

,  As  where  A.  having  iffue  B.  and  C.   and  other  fons,    h      . 
{\iade  a  feoffment  to  the  ufe  of  feoffees  and  their  heirs  caf-e-  ,  Co* 
/  1  during  Rep.  »ao. 


Cro.  Tac 
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during  the  life  of  B ,  remainder  to  the  ufe  of  the  firft 

and  other  fons  of  B.  fueceifively  in  tail,  remainder  to  the 

ufe  of  G.  in  tail-male,  remainder  to  #s  Other  fons  in  tail, 

remainder  to   his  own  right  heirs;  A.  died,  the  feoffees 

enfeoffed  B.  in  fee  without  confederation,  and  tvith  notice  of 

the  fa  id  ufes;  afterwards  J5.  had  a  fon;  and  the  queftion 

was,  Whether  the  contingent   remainder   to    him    was'j 

barred  by    the  feoffment  ?     And  it  was  adjudged,  upon 

folemn  argument  in  the  Exchequer-chamber,  that  there 

being  no  fon  of  B.  to  take  when  the  particular  eflate  de^ 

(249)       termined  by  the  *  feoffment  (which  was  a  forfeiture)  the 

l .  470.      fon  cou\d  never  aft«r  take  ;  for  that  a  remainder  in  ufe 

ought  to  vefl  during  the  particular  eflate,  or  at  leafl  so  in- 

flanti   it  determines,   as  well  as  a  remainder  at  common 

j6S.  Bell's        Jaw-     So  if  one  make  a  feoffment  in  fee,  or  covenant  to 

cais :  cited.         fland  feifed,  to  the  ufe  of  himfelf  for  life,  and  afterwards 

Smith'./ Be-      to  ^e  u^  of  his  firft  fon  in   tail  -male  ;  and  before  the 

lay.    Cro.    '      birth  of  any  fon,  make  a  feoffment  in  fee,  fuch  feoffment 

Eliz.  630.          wj|i  deflroy  the  contingent  remainder  to  the  fon. 

The  reafon  why  the  feoffment  in  Chudleigh's  cafe,  though 
without  confederation,  and  with  notice,  deflroyed  the  contin- 
gent remainder,  was,  becaufe  at   law,  privity  of  eflate  as 
well  as  want  of  notice,  was  re'quifite  to  the  Handing  feifed 
to  a  ufe :  that  is,  it  was  necefiary  that  the  perfon  flanding 
feifed  to  a  ufe,  mould  have  come  in,  of,  or  at  lead  under 
the  fame  eflate  or  feifm,  'out  of  which  the  ufe  was  limi- 
ted to  arife.     Now  in  Chudkighh  cafe,  the  feoffees  were 
•    feifed  only  of  an  eflate  for  the  life  of  the  firfl  fon  ;  where- 
as their  feoffee,  by  force  of  the  feoffment,  came  in  of  a 
greater  eflate  ;  viz.  a  tortious  fee-fimple  acquired  by  dif- 
feifm  ;  which   was  neither  the  fame  eflate  nor  yet   an 
eitate  carved,  out  of  it ;  eonfequently  there  wanted  that 
.       .        privity  which  at  law  was  requifite  to  fubje£r.  him  to  the 
^"^  '        original  ufes  ;  therefore  fuch  contingent  ufe  failed. 
*  P;  47 7,,  "*  It  appears,  that' before  the  flatute  of  ufes,  if  the  fe- 

Vide  1  Co.  offees'  had  aliened,  without  confederation,  or  with  notice, 
RCo  RZ  b  t'ie  ^anc^s  wouW  have  been  fubjefit  to  the  old  ufes  ;  but 
Si.  b.  '  that  was,  becaufe  the  feoffees  themfelves,  before  that 
Glib.  Law  of  ffatute,  '  flood  feifed  of  the  legal  fee-fimple  ;  and  of 
Bra'-Feoff.  aP  ceur^e  in^r  alienee  came  in,  either  of  the  fame  eflate, 
uf.  pi.  50.  •  or  of. an  eflate  derived  out  of  that.  But  fince  the  flatute 
Bac  Law  jjt  |g.   0'tHerwife  ;  for  now  the   feoffees  are   feifed   of  no 

1  I2.CIS     ''12  '      ji 

greater  eflate,  than   what    is  actually  limited    in   ufe    to 

'  v  :   '"  r   ■ '  '-  u    '    "■    '.'  "  "  '-  •.'    '  '''  '■  them, 
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them,  the  feifin  being  executed  to  the  ufes  by  the  ftatute; 
from  whence  it  follows,  that  when  fuch  feoffees  do  not 
take  the  ufe  in  fee,  if  they  make  a  feoffment,  their  fe- 
offees come  in  neither  of,  nor  under  the  eflate  which  they 
were  feifed  of,  but  of  a  new  eftate  acquired  by  diffeifin. 
— But  though  this  appears  to  be  the  drift  legal  doctrine, 
in  the  cafe  of  feoffees  or  grantees  to  ufes ;  yet  the  inter- 
pofition  of  a  court  of  equity  will  make  a  material  differ- 
ence, where  there  are  eftates  limited  in  trujl  to  fupport 
contingent  remainders,  according  to  the  modern  practice, 
i — For  we  are  to  obferve,  that  the  legal  fubjection  of 
contingent  remainders,  to  the  power  of  the  tenant  of  the 
preceding  particular  eftate  of  freehold,  on  which  they 
depend,  has  occafioned  the  refort  to,  what  are  fly  led, 
eftates  to  preferve  contingent  remainders. 

The  eftates  I  am  fpeaking  of,  are  limitations  of  the  ufe  *  P.  478. 
or  legal  eftate,  from  and  after  the  determination  of  the  ef-  That  il  need 
tate  of  tenant  for  life,  by  forfeiture  or  otherwife  in  his  £°ed  ^j-fj  0f 
life-time,  to  fome  'truftees,  &c.  during  his  life,  in  truft  tenant  for  life 
to  preferve  the    contingent  remainders  expectant  on  his  °t-^elanf\ 
deceafe,  from  being   deftroyed,    to   which   they  would  596. 
otherwife  be  liable,  from  his  furrender,  forfeiture  or  tor- 
tious alienation.     Subject  to  that   truft,  the  truftees,  are 
to  hold  in  truft  for  the  tenant  for  life  and  his  afligns.    The 
introduction  of  this  practice  is  afcribed  to  fome  of  our 
great  lawyers,  during  the  time  of  the  civil  wars  ;  in  or-  v:<le  Black, 
der  to  fecure,  in  family  fettlements,  the  provifions  in-  Butan eftate 
tended  for  the  iffue  of  the  marriage,  againft  being  defeat-  to  (hangers 
ed  by  the  parents,  the  tenants  for  life.     And  at  this  day,  forJtltis  PurPofo 

i-i  •        •  n        1         r    1  •      r      1  i        J    under  a  cove- 

luch  precaution  is  conftantly  ufed  in  fettlements  and  con-nant  to  (land 
veyances  on  marriage,  or  by  will    or  otherwife,  where  feifed>  &c- is 
there  are  any  contingent  remainders,  that  call  for  fuch  a™,)'    Lev, 
protection. — The  legal  eftate,  thus  limited  to  the  truftees  54. 
during  the  life  of  tenant  for   life,  is  a  good  remainder  3  Keb-  • IO* 
vefted  in  them ;  under  which  they  will  have  fuch  a  right  vide  fupra, 
of  entry,  in  cafe  of  any  forfeiture  or  tortious  alienation  ^T'a°  jj1  „". 
by  the  tenant  for  life,  as  will  fupport  the  contingent  re-  413. 
mainders  expectant  on  his  deceafe. 

*  Now,  it  feems,  that  if  fuch  truftees  to  fupport  con-  *  P.  479* 
tingent  remainders,  join  in  a  conveyance  to  deftroy  the 
contingent  ufes  or  remainders,  which  they  were  entrufted 
to  preferve,  a  court  of  equity  will  confider  it  a  breach  of 
^ruft.     And  in  general.,  if  the  purchafer  under  fuch  con- 
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veyance  comes  in  for  valuable  confi deration,  and  without 
notice;  then  will  the  remedy  of  the  perfon  claiming  un^ 
der  the  contingent  remainders,  be  againfl  the  trujlees  ; 
who  (hall  be  decreed  to  purchafe  lands  with  their  own- 
money,  equal  in  value  to  the  lands  fold  by  them,  and  to 
hold  them  upon  the  fame  trufls  and  limitations  as  they 
held  the  other.  But  if  the  conveyance  be  -with  notice  of 
the  ufes,  whether  with  or  without  confideration,  in  that 
cafe  the  purchafer  {hall  hold  the  lands  fubjeft  to  the  for- 
mer trufls.  Thus  we  obferve  the  court  of  Chancery, 
for  the  protection  of  trufls,  confiders  a  purchafer  from 
truflees  with  notice,  as  coming  in  privity  of  the  fame  ef- 
tate  which  the  truflees  themfelves  held ;  and  then,  pur- 
fuant  to  the  doctrine  of  ufes  when  in  their  fiduciary  ftate, 
fuch  purchafer  holds  the  lands  fubje<5t  to  the  fame  trufls, 
as  the  trufpses  themfelves  did. 

As  where  A.  devifed  land  to  truflees  and  their  heirs,  to 
the  ufe  of  his  fifler  D.  for  her  life,  remainder  to  the  ufe 
of  the  fame  truflees  and  their  heirs  during  the  life  of  ZX 
in  *  trufl  to  preferve  contingent  remainders,  remainder 
to  the  ufe  of  the  firfl  and  other  fons  of  D.  fucceffively  in 
tail-male,  remainder  to  E.  in  fee :  after  teflator's  death 
B.  married  D.,  afterwards  B.  and  D.  his  wife,  together 
with  E.  the  remainder-man  in  fee,  joined  in  a  feoffment 
to  (new)  truflees,  to  the  ufe  of  B.  and  his  heirs :  and  a 
fine  was  afterwards  levied  to  the  fame  ufes ;  fnortly  after, 
and  before  the  birth  of  a  fon  of/).,  the  truflees  under 
the  will,  by  leafe  and  releafe  conveyed  the  lands  to  B.  in 
fee:  and,  upon  a  bill  brought  by  the  fon  of  D.  to  have 
the  benefit  of  the  will  of  his  uncle  A.  it  was  refolved, 
ifl.  That  the  feoffment  and  fine  by  B.  and  D.  his  wife, 
did  not  deflroy  the  contingent  remainder,  becaufe  the 
freehold  in  the  truflees  under  the  will  fupported  it.  idlyy 
That  the  leafe  and  releafe  by  the  birth  of  any  fon  to  D. 
did,  at  law,  deflroy  the  contingent  remainder.  But  as 
this  conveyance  was  with  notice  (being  to  the  tenant  for 
life  himfelf )  it  was  held  that  the  lands  fhould  continue* 
liable  to  the  fame  trufls  as  thev  were  when  the  truflees 
joined  in  the  conveyance.  And  all  parties  were  decreed  to 
join  in  making  fuch  aneflate  to  the  plaintiff,  a^s  he  would 
have  been  intitled  to  under  the  will  of  A.  if  the  contin- 
gent remainder  had  not  been  deflroyed  ;  that  was,  an 
eftate-tail. 

But 
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*  But  the  court  held  clearly  in  the  fame  cafe,  that  If  te-  *  P.  481. 
nant  for  life,  with  contingent  remainders  to  his  firft  and  And  vide  Pyp 
other  fons,  &fr.  depending  on  his  eftate,  deftroy  the  *'t^°^a 
pontingent  remainders  at  law;  tho'  it  be  a  plain  wrong,  a5o. 
yet,  as  he  is  no  truftee,  it  is  no  breach  of  truft ;  and  •  ?■  w.  n9» 
therefore  equity  will  not  interfere  j  for  in  fuch  cafe  aqui-  j  P  w.  68a. 
tas  fequitur  legem.  £a(*-  temp. 

There  are  indeed  cafes,  wherein  a  court  of  equity  has  r^T^% 
refufed  to  punifh    the  truftees,  for  their  concurring  in  a  ^  £4. 
conveyance  to  deftroy  contingent  remainders.     As  where        (253) 
upon  a  fubfequent  remainder  to  the  right  heirs,  a  collate- 
ral relation  only  has  been  affected  by  it,  there  having  been 
no  ifTue  of  the  marriage ;  for  next  after  the  parties   to 
the  marriage,  the  court  confiders  the  ifTue  to  be  the  only 
objecls  of  the  fettlement  and  trufts,  and  pays  lefs  regard 
ito  the  remainder  over  to  the  right  heirs,  as  no  immedi- 
ate objects  of  confederation  in  the  fettlement.     As  alfo 
where  the  application  to   the  court  for  relief,  has  been 
made  by  one  who  was  not  at  the  time,  nor  poflibly  ever 
might  be  entitled  to  the  remainder,  under  the  words  of 
the  limitation.  v 

Thus,  where  previous  to  and  in  confideration  of  a  mar- 
riage and  wife's  portion,  and  for  fettling  the  lands  in  the 
name  and  blood  of  the  hufband,  a  fettlement  was  made, 
by  a*  third  perfon  (not  the  hufband)  to  the  ufe  of  tnrf-  *P-  4^2. 
tees  for  99  years,  in  truft  for  the  hufband  if  he  mould  fo  ^"^"^ 
long  live,  remainder  to  truftees  during  his  life  to  fupport  cited    1  P,  ' 
pontingent  remainders,  remainder  to  the  firft  and  other  w-<  359- 
fons  of  the  marriage,  remainder  to  the  heirs  of  the  body  Ige^pkz" 
of  the  hufband,  remainder  to  the  right  heirs  of  the  huf-  Tipping  v. 
band  ;  the  hufband,  wife  and  truftees  afterwards,  by  fine,  p,SSott-    , 
fcf<\  join  in  fettling  the  lands  to  the  ufe  of  the  hufband       v254v>i 
for  99  years  if  he  fhould  fo  long  live,  remainder  to  truf- 
tees during  his  life  to  fupport  contingent  remainders,  re- 
mainder to  wife  for  life,  remainder  to  firft  and  other  fons 
of  the  marriage,  remainder  over  to  feveral  others ;  the 
hufband    and  wife   died    without     ifTue,    and    his   heu? 
claimed  the  lands  under  the  firft  fettlement,  and  brought 
his  bill  to  have  the  fecond  fet  afide  as  a  breach  oftrujl  by 
the  truftees ;  Lord  Chancellor  held  it  fo,  as  to  the  ifTue 
of  the  marriage  ;  but  that  the  remainder  to  the  heirs  of 
the  hujband  was  merely  voluntary  ;  and  not  to  be  aided  in 
a  court  of  equity ;  and  fo  difmjfled  the  bill. 
'  '"   ' .  ■'  So; 
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So  where,  in  the  cafe  of  a  fettlement  to  the  ufe  of  A. 

■r-.r      *«.       f°r  99  years  if  he  mould  fo  long  live,  remainder  to  truf- 
Siliev.  Ofborn,  * \   ■>..        ,  .     .._  °      .  . 

•  i  P.  w.  387.     tees  during  his  lite  to  fupport  contingent  remainders,  re 

tupra,  i%.         mainder  to  the  ufe  of  the  heirs  of  his  body,  remainder 

*  *  •  "4  3-     to   himfelf  in   fee  ;  A.   having  two  fons,  A.  and  *    the 

truftees,  and   the  eldeiT  fon  when    of  age,  joined  in 
mortgage  of  the  land  by  feoffment  and  fine  to  B.  in  fee  ; 
the  eldeft  fon  d|ed  without  iffue,  and  the  fecond  fon  in  the 
father's   life-time  brought  his  bill  to   {et  afide  the   mort 
gage*     Lord  Chancellor  was  clear,  that   this   limitation 
to  the  heirs  of  the  body  of  A.  was  a  contingent  remain 
def,  for  nemo  ejl  hares  viventis  ;   and   that  the  feoffment, 
at  law  destroyed  the  contingent  remainder ;  and  find,  that 
the  truftees  appointed  to  preferve  the  contingent  remain 
«$efs,  Ought  not  to  join    in  deftroying  thofe  remainders, 
which  is  acting  the  reyerfe  of  their  trufl ;   but  that  after 
all,  the  fecond  fon  had  no  right  to  bring  the  bill   in  his 
father's  life-time;  for  he  neither  was,  nor  poffibly  ever 
might  be  the  heir  of  his  fether;  as   he   Could  not,  unlefs 
he  fnrvived  his  father,  which  was  uncertain. 

There  are  alfp  inftances,  of  a  court  of  equity  exercif- 
ing  a  diferetionary  power,  of  directing  truftees  for  pre- 
fervi'tig  contingent  remainders,  even  to  join  Avith  the  te- 
nant for  life,  or  his  firft  fon,  in  barring  the  fubfequent 
contingent  limitations.  But  this  has  only  happened  un- 
der peculiar  circumftances  •,  either  of  preffure  to  difcharge 
incumbrances prior  to  the  fettlement;  or  in  favour  of 
creditors  where  the  fettlement  was  voluntary  ;  or  for  the 
'"  P-  4°4*  advantage  of  the  perfons  who  were  the  firft  *  objecl  s  of 
the  fettlement ;  as  to  enable  the  firft  fon  &c.  to  make  a 
fettlement  upon  an,  advantageous  marriage. 
Thnv.  Thus  where  A.   after  mortgaging  lands  and  confeffing 

Vtern.  *-*03.  a  judgment ;  fettled  thofe  lands  upon  himfe-lf  for  life,  re- 
mainder to  truftees,  to  preferve  contingent  remainders, 
remainder  to  his  wife  for  life,  remainder  to  his  firft  and 
other  fons  in  tail,  reverfion  to  himfelf  in  fee  ;  and  after- 
wards having  no  iffue,  contracted  for  fale  of  the  lands. 
Upon  its  being  fuggefted  that  the  truftees  refufed  to 
join,  and  that  the  mortgagee  threatened  to  enter,  the  trus- 
tees were  decreed  to  yoin  %  the  eftatf  being  an  equity  of 
redemption  only,  and  there  being  no  iffue  of  the  marri- 
age, though  the  parties  had  been'  married  fix  years,  and 
^he  wife  on  examination  in  court  co.nfe.nted  to  it.     So 

'<'..:  .'     ,'."■..:.'    where 
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where  J.  S.  by    his   marringe  fettlement,  being    tenant  Frewin  *>. 

for  90  years  if  he  fliould  fo  long  live,  remainder  totruf-  ,  Ea*  eA°b"/ 

tees  during  his  life  to  fupport  contingent  remainders,  re-  386.  pi.  4. 

mainder    to  his  firft:  and   other  fons  fucceffively    in   tail 

fnale,  remainder    to  truftees   for  a  term  for  railing  por- 

:ions  for  daughters.     J.  S.  having  a  fon  of  age  who  was 

ibout  to  marry,  they  filed  a  bill   againft   the   truftees   to 

oin  in  making  an  eftate  for  fuffering  a  recovery,  to  ena- 

)Ie  the  {on.  to  make  a   fettlement   on   his  marriage ;  and 

here   being  alfo    a   daughter,    Lord  Harcourt   directed, 

fi  upon  giving  fecurity  for  the  daughter's    portion,  that      *•  4° 5* 

he  truftees  mould  join  in  the  recover^. 

And  in  the  cafe  of  a  voluntary  fettlement  to  the  ufe  of  Baflet  v. 
tufband  for  life,  remainder  to  truftees  to  fupport  contin-  1  pP  ^n>  8 
;ent  remainders,  remainder  to  his  firft  and  other  fons  in 
ail  fueceflively,  remainder  to  himfelf  in  fee.  The  huf- 
>and  contracting  debts,  afterwards  conveyed  the  faid 
tnds  to  other  truftees  for  payment  of  thefe  debts.  The 
reditors  brought  a  bill  infilling  (inter  aV )  that  the  truf- 
;es  for  preferving  contingent  remainders  mould  join  in 
he  fale  to  deftroy  the  contingent  remainders  ;  and  (upon 
precedent  being  fhewn  qf  fuch  a  decree)  it  was  decreed 
t  the  Rolls,  that  the  truftees  fhould  join  to  deftroy  the 
ontingent  remainders,  and  be  indemnified  ;  it  being  at 
le  fuit  of  creditors,  and  for  raifmg  of  money  for  payment 
c  debts. 

Again,  where   lands  were  fettled,  upon   marriage,  to        (256) 
ne  ufe  of  hufband  for  99  years  if  he  fliould  fo  long  live,  Wilmington 
smainder  to  truftees   during    his   life  to  fupport  contin-  v  p0^-..,- 
ent  remainders,  remainder  to  firft  and  other  fons    of 
lat   marriage  in   tail,  remainder  to  his  firft   and   other 
ins  by  any  other  wife,  remainder  over ;   there  was  one 
on  of  that  marriage  who  was  then  of  age,  the  father  and 
on  (the  *  wife  being    dead)  brought  a  bill   againft  the  *  p_  Af^, 
eir  of  the  furviving  truftee,  that  he  might  join  in  rnak- 
ig  a  tenant  to  the pracipe,  in  order  to  a  common  reco- 
ery,  for   making  a  fettlement  upon  the  fern's  marriage, 
or  which  he  was  then  in  treaty.     Lord  Chancellor  faid, 
lere  being  a  vejied  remainder  in  tail,  if  this  were  for  the 
ood   of  the    family,  he    did  not  fee  but  that  the  truf- 
3e  might   lawfully  join;  but  referred  it   to  a  matter  to 
-e  whether  it  were  for  the  good  of  the  family  ;  who  rc- 
orted  that  it   was  a  beneficial  marriage' for  the  family  ; 

and 
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and  that  It  was  nccelTary  a  new  fettlement  fhould  be  made 
of  the  eflate,  which  could  not  be  done  without  a  reco- 
very. 

Whereupon  his  Lordfhip   obferved,  that  it  might  be 
greatly  mifchievous  to  a  family,  if  fuch  a  truftee  fhould 
ftand  out ;  that  it  was  plainly  for  the  benefit  of  the  fami- 
ly ;  for  the  fon  was  going  to  be  reduced  to  a  tenant  for 
life  inftead  of  a  tenant  in  tail ;  fo  that  it  was  a  means  or 
(257)       preferving  the  eftate  longer  in  the  family;  that  the  wife 
being  dead,  there  was  an  end  of  the  contingent  remain- 
ders by  that  marriage  ;  and  as  to  any  remainders  by  ano- 
ther marriage,  no  remainder  not  in  ejfe  ought  to  be  fc 
much  regarded  as  this  remainder  in  tail,  which  was  ac- 
tually veiled  in   the  fon ;  and  therefore  he  decreed  thai 
*  P.  487.      the  truftee  mould  *  join  with  the  father  and  fon,  in  bar- 
ring the  old  and  making  a  new  fettlement. 
1  Eq.  Abr.  Here  we   may  remark,  that  if  a  truftee  joins  with 

cir!  temp0  C  ^e  cejluique  trujl  in  tail,  in  any  conveyance  to  bar  th< 
Talb.  1 66.  intail ;  this  is  no  breach  of  truft;  for  it  is  no  more 
And  Aihng-  than  wnat  he  mav  be  compelled  to  do,  though  the  cej 
ler.  1  Bro.  tuique  trujl  himfelf  might  have  barred  fuch  intail  with 
Cane.  Caf.        out  his  joining. 

And  however  the  court  may  fee  proper  to  dire£ 
truftees  to  concur  in  deftroying  contingent  remainders 
under  circumftances  like  thofe  in  the  above  noticec 
cafes ;  it  has  repeatedly  denied  the  fame  interpofition 
in  cafes  where  fuch  ingredients  were  wanting. 

Thus  in  the  cafe  of  a  marriage  fettlement  on  the  huf 

band  and  wife  for  life,  remainder  to  truftees  to   pre- 

Paviefewr         ferve  contingent  remainders,    remainder   to    their  firfl 

Weld,  and  other  fons  in  tail  male  ;  the  hufband  and  wife  aftei 

1  E^Abr  '      being  married   twelve    years   without    having  had  an) 

386.  iiTue,  filed  a  bill  againft  the   truftee,  that  they  might  be 

enabled  to  fell  part  of  the  land  for  payment  of  debts. 

The  Chancellor  faid,  he  did  not  know  how  to  make 

fuch  a   decree ;  for   he  had  known  where  people  hac 

been  married  near   20  years  without   ilTue,    and  after 

*  P.  488.     had  children.     Though  at  the  *  plaintiffs  importunity, 

he  gave  him  time  to  attend  him  with  precedents. — Thi: 

cafe,  we  obferve,    was  not  that  of  a  mere  equity  01 

redemption  upon  an  antecedent  mortgage,  calling  for  a 

fale  for  difcharge  of  it,  like  that  of  Plait  v.  Sprigg;  nor 
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the  cafe  of  a  voluntary  fettlement,  like  that  of  Baffett  v.  Supra,  ajg» 
Cfopham. 

And  where  lands  were  fettled  on  the  marriage  of  L.  Townfcnd  *. 
to  the  ufe  of  him  for  99  years  if  he  lhould  fo  long  La™tfU' 
live,  remainder  to  truftees  during  his  life  to  preferve 
contingent  remainders,  remainder  to  the  wife  for  life, 
remainder  to  the  firft  and  other  fons  of  the  marriage  in 
tail  fucceffively  :  there  were  two  fons  by  that  marriage  : 
and  after  the  wife's  death,  the  father  and  eldeft  fon 
filed  a  bill  againft  the  furviving  truftee,  that  he  might 
join  in  making  a  tenant  to  the  pracipe,  for  fuffering  a 
recovery  in  order  to  eftablifh  a  mortgage,  which  had 
been  made  by  the  father  fmce  the  fettlement.  Lord 
Chancellor  aiked,  if  the  younger  fon  would  confent  to 
the  truftees  joining  as  required;  and  upon  being  told  he 
would  not  confent,  his  Lordfhip  faid,  then  he  would 
not  decree  the  truftee  to  join,  for  that  he  would  not 
take  away  any  man's  right :  and  upon  the  above  cited 
cafe  of  Winnington  v.  Foley  being  urged  as  an  authority 
for  what  was  defired,  his  Lordfhip  faid,  he  would  do  (2<8) 
fo,  were  the  like  cafe  to  come  before  him ;  that  the 
truftee  *  there  was  decreed  to  join,  in  order  to  pre-  *  p.  a8q. 
ferve  the  eftate  in  the  family  ;  but  here  it  was  defired 
to  have  the  fame  thing  done  with  a  view  only  to  alien. 

So  where  a  bill  was  brought,  to  compel  truftees  to  Symance  v. 
join  in  a  fale,  which  would  deftroy  the  contingent  re-  Tattam- 
mainders,    and  the    ufes   in  a  fettlement  made    before  p.  613    ' 
marriage.     Lord  Hardwicke  faid,  there  were   cafes  in 
which  the   court  would  compel   the  truftees   to  join   in 
fuch  a  conveyance,  as  would  deftroy  the  contingent  re- 
mainders ;  but  then   it  muft  be   in  fome   meafure  to  an- 
fiver  the  ufes  originally  intended  by  the  fettlement ;  and 
had  been  ufually   done   in   the   cafe  of  new  fettlements 
only,  as   in  Winnington  v.  Foley ;   but   he   believed   there 
was  no   inuance,  where  they   had  compelled  fuch  truf- 
tees  to  join,  with  the  father  termor  for   99  years  and 
the  fon,  to  fell  the  ejiate: 

And  where  A.  devifed  lands  (in  remainder  after  eftates  WoodJimife 
to  his  firft  fon  and  his   iffue  male)  to  his  fecond  fon  B.  *•  Ho/kins. 
for  99   years  if  he  fhould   fo  long  live,    remainder   to  3  At'"  iZ* 
truftees  during  his  life  to  fupport  contingent  remainders, 
remainder  to   the  firft  and  other  fons  of  B.  m  tail;  re- 
mainder to  teftator's .  other  fons  and  their-  iffue  male  in 

like 
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*  P.  490.      Kke  manner,  remainder  to  *  A.\  daughters,  feverfion 

to  his   CAvn  right   heirs.     B.  having  a  fon  who  had  at- 
tained  21    years   of  age,    and   they  having  contracted 
debts,    and   being  defirous   of   fuffering   a  recovery  to 
enable   them  to  make  a  provifion  for   their  creditors ;  a 
bill  was    brought  by  the  creditors  againft  the  feveral 
parties  inferefted  under  the  will,  and  the  heir  at  law  of 
the  furviving  truftee,  to  compel  her  to  join  in  a  reco- 
Vide  Elie  or      very.— —And  upon  its  being  argued,  that  if  the  truftee 
Elfe,  11.  of-       ka{]  joined  voluntarily,  it  would  not  have  been  any  breach 
P°al'4-   UPia'    °f  tru^>  HS   m   2  Vern.    754.  and  that   in  Winnington  v. 
Foley,    Lord  Macclesfield  decreed   the  truftees   to  join ; 
Lord  Hardivicke  faid,  he  was  counfel  in  that  cafe,  and 
it  was  to  make  a  marriage  fettlement,  and  fo  to  continue 
the  ufes,  in  effect,  of  the  old  fettlement ;  and  after  the 
ufes  of  the  new  fettlement  were  ferved,  it  went  to  the 
old  ufes;   and  he  difmiffed  the  bill. 
Barnard  v.  And  again,  in  a  later  cafe,  of  a  devife  to  B.  for  99 

Large.  years  if  he  mould  fo   long  live,  remainder  to  a  truftee 

v^-ox  s  note      »  *-  ■*  *    .... 

2  P.  w.  684.     during  the  life  of  B.  to  preferve  contingent  remainders, 

1  Bro.  Cane,     remainder  to  the  firft  and  other  fons  of  B.  in  tail-male, 

Ambp774        remainder  to  W.  in  fee. — B.  having  only  one  fon,  who 

was  tenant  in  tailunder  the  will,  and  had  attained  21, 

they  were   defirous  of  fuffering  a  recovery,  and   limit- 

*  P.  491.       ing   the   eftate,  fo  as  *  to   preferve  the   remainders,  to 

the  fecond  and  other  fons  of  B.:  but  the  truftee  in 
v/hom  the  legal  freehold  was  during  Z?.'s  life,  having 
refufed  to  join  in  making  a  tenant  to  the  precipe,  they 
filed  a  bill  againft  him  for  that  purpofe  ;  fubmitting  to 
,  declare  the  ufos  of  the  recovery,  to  the  fecond  and 
other  fons  of  B.  as  limited  by  the  will ;  and  to  limit  an 
eftate  to  truftees  to  preferve  them.  The  Mafter  of  the. 
Rolls  obferved,  That  all  the  perfons  claiming  under  the 
will,  took  as  'volunteers,  and  were  all  objects  of  the  tef- 
tator's  bounty,  the  lajl  remainder-man,  as  well  as  the 
firft  taker.  That  there  was  a  difcretion,  between  pu- 
nifhing  truftees  for  joining  in  the  deftruction  of  con- 
tingent remainders,  and  compelling  them  to  join — That 
it  would  be  proper  to  fee,  by  what  rules  the  difcretion 
given  to  the  truftee  was  directed  ;  in  -what  cafes  he 
had  been  confidered  as  warranted  in  joining,  and  what 
not — That  the  rules  feemed  fufEciently  eftabhfhed  ;  the 
truftee,  though  properly  appointed  only  to  preferve  con-' 

tingent 
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trngent  limitations,  was  in  effeft  a  truftee,  for  all  vejled^ 
as  well  as  contingent  remainders.  But  with  refpett  to 
vejled  remainders,  if  they  had  been  to  remote  relations 
on  fettlements,  where  the  perfons  to  whom  thCy  were 
limited-,  were  hot  the  immediate  objects  of  the  parties ; 
or  where  they  Hand  in  opposition  to  the  firft  tenant  in 
tail,  defiring  a  reafonable  benefit*  cohfifteht  *  with  *  P.  49$) 
the  intentions  of  the  creation  of  the  limitations ;  their 
pretenfions  had  hot  been  much  confidered.  T,hat  in  the 
principal  cafe,  all  took  as  volunteers,  arid  were  all  equally 
to  be  confidered— That  upon  a  view  of  the  cafes  de- 
termined, the  reafon  of  them  feemed  to  be  ;  that  where 
the  eldeft  fon,  tenant  in  tail,  was  of  age*  and  about  to 
marryj  and  thus  continue  inftead  of  deftroying  the  pur- 
pofes  of  the  Settlement,  and  in  forhe  cafes  where  there  . 
had  been  particular  diftrefs  under  particular  circum- 
ftances,  which  ought  to  have  riidueed  the  triiftees  to 
a  fit,  there  the  court  had  interfered  ;  but  where  no  fuch 
circumftances  had  occurred,  the  court  had  refufed  to 
interfere.  That  in  the  principal  cafe;;  he  was  Called 
upori  to  difturb  the  teftator's  intention— — merely  td 
difturb  it ;  no  other  object  was  offered;  And  his  Honor 
difmiffed  the  bill  with  cofts. 

We  obferve,  that  iil  the  above  cafe  of  Woodhoufe  v.  - 
Hofiins,  Lord  Hardvoicke  diftinguifhed  between  the  pu- 
nifhing  truftees  for  joining,  iri  fome  Cafes,  to  deftroy 
contingent  remainders,  arid  the  cornpelling;  them  to 
join.  Truftees  of  this  kind,  he  faid,  had  been  Called 
honorary  truftees,  arid  intrufted  by  parties  to  preferve 
contingent  remainders.  But  he  would  not  fay*  that  if 
the  truftee  who  was  appointed  in  the  cafe  before  him, 
Should  join,  it  would  be  fuch  a  breaeh  of  truft,  as  that 
court  Woiild  *  decree  a  Satisfaction.  But  he  faid,  tho*  *  P.  493> 
the  Court  might  riot  eon-'emn  the  truftee,  if  he  af- 
fentedj  yet  it  did  not  follow,  that  the  court  would 
Compel  the  truftee. — —So  in  the  laft  cited  e'afe  of  Bar- 
nard v.  Large,  the  Matter  of  the  Rolls  adverted  to  the 
farhe  diftin£tiori,  when  he  faid,  there  was  a.  difcretion 
between  punifoihg  iriljlees  for  joining  in  the  deftruclion 
of  contingent  remainders,  and  compelling  them  to  join. 
That  the  court  proceeded  according  to  the  nature  of 
the  difcretion,  treating  it  as  an  honorary  truJl.—Thisf 
we  muft  admit  to  be  a  diftin&ion,  that  feems  to  flow 
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from  our  fappofing  any  difcretion  at  all  in  the  truftees,  in 
cafes  of  this  nature;  becaufe  there  may  be  circumftanee* 
fufficient  to  juftify,  tho'  fhort  of  an  obligatory  call  for ,  fuch 
an  exercife  of  their  difcretion. 

But  however  this  may  be,  it  feems  the  fafeft  way  for 
truftees,  not  to  a£t,  except  in  the  cleareft  cafes,  without 
the  direction  of  the  court.    I  mould  rather  recommend  to 
their  attention  the  words  of  Lord  Chancellor  in  the  "above 
Cited  P  W        cited  cafe  of  Pye  v.  Gorge,  "  That  it  would  be  a  danger- 
6S4.  "   ous  experiment  for  truftees,   in   any    cafe,  to  dejlroy  re- 

"  mainders,    which    they  were  appointed  by  the  fettle - 
*i  ment  to  preferve  ;"  as  well  as  the  obfervation  of  Rey- 
nolds., C.   B.  in  the  above  cited  cafe  of  Manfel  v.  Manfel9 
^  p  "  That  whatever  *  the  court  have  done,  or  may  do  un- 

ViJeCaf.  ^er  particular  circumftances  ;  yet,  they  will  never  have 

temp.  Talb.       it  left  to  the  difcretion  of  a  truftee  to  do  it." 
z$9'  Before  I  difmifs  the  notice  of  eftates  in  truftees  to  fup- 

port  contingent  remainders,  it  may  be  proper  to  obferve; 
that  although  equity  does  not  interpofe  in  cafe  of  the 
1  •  deftru&ion  of  contingent  remainders,  by  tenant  for  life, 
Vide  1  P.  W.  where  there  is  no  tnifr'm  the  cafe  to  bring  it  within  the 
•2  p!  W.  682,  cognizance  of  a  court  of  equity;  yet  it  views  fuch  de- 
Caf.  temp.  itruttion  of  contingent  remainders  in  the  light  of  a  wrong 
1  A^a69  or  tort  wnie^  ^  ls  anxious  to  prevent  ;  and  confequently 

4Dumf.  &.•!       feiz.es  every  occafion,  and  makes  every   poilibie   ftretch 
End  64.  for  extending  its   protection  againft  it.     Thus  a  truft  de- 

clared-in  a  iv i  I  to  fupport  contingent  remainders,  though 
annexed   to  an  improper  mifplaced  eftate,  has  been  rec- 
tified and  tranfpofed    to  effectuate  the  end. — As  in  a  cafe 
Green  v.  where  one  devifed  lands  to  his  eldeft  fon  L.  for  life  only, 

H^'"-a";  remainder  to  the  firft,  fecond,   third,  and  fourth-  fons  of 

*o.  &  a  Rep.  the  faid  L.  in  tail,  remainder  to  two  truftees  for  their 
Cane  169.  lives,  in  truft  for  the  better  fecuring  the  feveral  remain- 
ders limited  unto  the  feveral  ^ons  of  the  faid  L.  with  re- 
mainders over  ;  L.  afterwards  fuffered  a  recovery,  be- 
fore any  fori  born.  And  upon  a  fuit,  by  a  daughter 
claiming  a  portion  under  the  ufes  of  that  recovery,  againft 
a  fon  horn  after  it ;  it  was  infifted,  tha^t  the  *  truftees  for 
i  •  495-  preferving  of  the  contingent  remainders  being  living,  the 
contingent  eftates  were  not  barred  by  the  "recovery.  To 
which  it  was^  anfwered,  that  the  eftate  to  the  truftees' 
was  after  and  not  before  the  eftates  to  be  fupported  ; .  butl 
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the  Chancellor  held,  that  the  law  would  manage  and 
marfhall  the  will,  according  to  the  intent,  which  there 
was,  to  fupport  the  contingent  remainders ;  notwithstanding 
the  eftates  being  inferted  after  the  contingent  remainders ; 
for  if  it  was  to  fband  fo  in  conduction  of  law,  it  would 
not  preferve  them  ;  and  therefore  it  mould  be  Conftrued 
before  them.     And  accordingly  difmiffed  the  bill. 

And  we  may  remember,  that  in  the  cafe  of  Stamford  v.  Supra  83. 
Sir  John  Hobart,  cited  above,  the  Chancellor  inferted  a  li- 
mitation  to   truftees  to  fupport  contingent  remainders, 
though  not  expreffed  or  directed  by  the  words  of  the  will, 
or  the  A£t   of  Parliament  eftablifning  it;  thefe,  we  ob-  And  vide 
ferve,  were  cafes  of  wiVs,  where  all  claim  as  volunteers.  £ol|!'0n *''. 
But    in  cafes   of  articles,    fettlements,    l£c.    for    good  2  Vez.'ips. 
and  valuable  corfideration,  the  court  has  frequently  gone  as  v'de  Uve- 
great  or  greater  lengths,   in  tranfpofmg    claufes  or  fup-        *""    a 
plying  words,  &c.  to  effectuate  the  intent ;  as  will  appear  a  P.Wms. 
from  the  cafes  referred  to  in  the  margin.  1 51.  and 

4(.''T  ,  r   .  ,  .    ,    ,        ,  *    .  ,    cafes  cited  in 

*  1  may  now  proceed  to  a  poiition  which  nas  been  laid  cox's  ndte 
down,  that  any  alteration  in  the  nature  of  the  preceding  there. 
eflate,  before  a  remainder  vefts,  will  deflroy  that  remain-  *  P*  49^* 
der.     As  if  lands  be  given  to  A  in  tail,  and  if  J.  S.  come  4  Leon.  a37. 
to  Wefiminfter-hall  fuch  a  day,  remainder  to  J.  S.  in  fee, 
(it  has  been  faid)  that  if  the  lands  defcend  to  two  coparce- 
ners who  make  partition,  the  fee  fhall  not  accrue  to  J.  S> 
though  he   mould  come  to  Weftminfier-hall  at  the  day. 
And  it  has  alfo  been  faid,  that  if  lands  be  given  to  A.  and     .   (*59) 
B.  for   the  life  of  C.  remainder  to  the  right  heirs  of  the     '  ' 
furvivor  of  A.  and  B.,andA.  releafe  to  B.  the  remainder 
is  deftroyed. 

But  not  withftanding  thefe  opinions,  I  conceive,  that 
the  alteration  in  the  particular  eftate,  which  will  deflroy 
it  contingent  remainder,  mult  amount  to  an  alteration  in 
its  quantity,  and  not  in  its  quality.  This  conclusion,  I 
think,,  is  warranted  by  two  adjudged  cafes. 

The  firft  is  that  of  Lane  v.  Pannel  before  cited  ;  where  1  Roll.  Rep. 
it  feems,  that  the  feverance  of  the  jointure  between  two  23!i'  3r!J' 
joint-tenants  for  life,   did  not  deftroy  the  contingent  re-  fupra,  p.  46. 
mainder,  limited  after  their  joint  eflate  ;  for  there  it  is  Lanc  *• Pan* 
adjudged,  that  becaufe  the  remainder  could  not  veil:  at  the  nc ' 
death  of  one  of  them  (after  *  the  feverance  of  their  join-  *  P-  497* 
ture),  fuch  remainder  was  gone   as  to   one  moiety  of  the 
lands :  now  this  judgment  was  nugatory  and  srroundlefs, 
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if  the  feveratice  itfelf  deflroyed  the  remainder  as  to  the 
ixshole.  This,  it  is  true,  was  the  cafe  of  a  furrender  of  co- 
pyhold lands :  but,  however,  no  distinction  at  all  was 
taken  on  that  ground. 

Harnfon  %  The  other  cafe  was,  where  lands  were  fettled  to  the 

Raym!  413.       uf"e  °f  P-  ar>d  $■  his  daughter  for  their  lives,  remainder  to 
(260)         the  ufe  of  the  firft  and  other  fons  of  S.   in  tail-male,  re- 

T.  Jones  135.    mainder  to  her  daughters,  remainder  to  the  heirs   of  P. 

Polkx*-34*'  ^  afterwar^s  and  before  the  birth  of  a  fon,  by  deed  re- 
leafed  all  her  right  and  eflate  to  the  ufe  of  P.  and  his 
heirs.  The'  queflion  was,  whether  the  contingent  re- 
mainder limited  to  the  firfl  fon  of  S.  was  deflroyed  by  her 
releafe  to  her  father  ?  And  it  was  adjudged,  that  the  re- 
leafe by  S.  to  P.  (/.  e.  by  one  jointrtenant  for  life  to  ano- 
ther) did  not  deflroy  the  contingent  remainder  to  her  firit 
fon. 

8  Rep.  76.  a.  It  is  true,  that  if  a  leafe  be  made  to  two  with  a  con- 
dition td  ha  vefee,  if  they  make  a  partition  of  the  term,  the 
condition  is  deflroyed  \  but  that  turns  upon  a  reafonwhich 
does  not  at  all  affect  a  contingent  remainder,  viz.  the  re- 
quifite  agreement  in  q-  alitj  between  the  firft  eflate  and 

*  P  aqS.  *ne  ^ntargemeflt  to  *  accrue  thereupon.  The  enlarge- 
ment mufl  accrue  in  the  fame  quality  in  which  the  eflate 
was  firfl  granted  j  for  that  was  the  quality  of  the  eflate 
conditioned  to  be  enlarged :  and  it  muff  not  diner  in 
quality  at  the  time  of  enlargement  from  the  eflate  en- 
larged ;  ctherwife,  in/lead'  of  being  an  enlargement  or 
extenfion  ofi he  eflate  then  in  being,  it  would  in  truth,  be  the 
accdTion  of  another  eflate  of  different  quality,  which  would 
not  be  agreeable  to  the  terms  of  the  condition.  But  no 
fuch  neceffary  connection  feems  to  exifl,  between  a  re- 
mainder and  quality  of  the  preceding  eflater.  Whilfl  the" 
particular  eflate  continues  the  fame  in  quantity,  it  conti- 
nues to  be  the  fame  eflate  as  far  as  refpects  its  relation 
to  a  remainder.  If  a  relaefe  or  feverance  between  joint- 
tenants  determine  the  old  eflate,  then  a  yefled  remainder- 
man would  be  intitled  to  enter  immediately  upon  fuch  re- 
leafe or  feverance ;  but  if  notwithflanding  fuch  releafe 
or  feverance,  it  continues  to  be  the  fame  particular  eflate 
as  to  a  veiled  remainder,  why  does  it  not  as  to  a  contin- 
gent one  ?  No  legal  modification  or  alteration  in  the  cir- 
cum  fiances  only  of  a  particular  eflate,  can  be  faid  to  deter- 
mine that  eflate :  but  the  determination  of  the  particular 
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eftate  is  the  only  point  of  connexion  between  fuch  eftate 
and  the  remainder ;  therefore,  until  that  point  is  pafled, 
there  ftill  remains  the  fame  place  for  a  contingent  re- 
mainder to  take  effect. 

*  It  is  faid  by  Lord  Chief  Juftice  Hale,  in  the  cafe   of  *P.  499. 
Pure  fay  v.  Rogers,  that  in  all  cafes  where  the   particular  %  Saund  386- 
eftate  is   merged  in    the  reverfion,  there  the  contingent 
remainder  is  gone,  though  there  be  no  devefting  of  any 

eftate.     As  if  there  be   tenant  for  life,  remainder  in  tail 

in  contingency,  remainder  in  tail  in  ejfe  ;  and  the  tenant Ibld- 

for  life,  and  he  in  remainder  in  tail  in  ejfe,  levy  a  fine, 

this  is  no  difcontinuance,  no  devefting  of  any  eftate,  be-        (262) 

cau  fe  each  gives  fuch  eftate  as  he  has ;  and  yet  the  mean 

contingent  remainder  is  deftroyed, 

Now  in  regard  to  this  rule,  we  are  to  obferve,  that 
wherever  the  union  or  coalition  of  the  particular  eftate  vide  infra  p. 
ancUhe  inheritance  (except  the  circumftance  of  its  being  *7°* 
created-by'  or  arifing  under  the  fame  inftrument  or  deed 
as  the  particular  eftate)  happens  by  the  conveyance  or  aft 
of  the  parties,  it  feems  the  intermediate  contingent  re-: 
mainders,  depending  on  fuch   particular  eftate,  are   de- 
ftroyed ;  as  in  the  above  cited  cafe  ofPurefoy  and  Rogers,  Purefoy  v. 
where  the  contingent  remainder  was  deftroyed  by    the  ^°&ers- 
merger  of  the  wife's  eftate  in  the  reverfion.  But  our  books 
apparently  differ  with  refpecl:   to  the  deftru&ion  of  the 
contingent  remainder,  in  cafes  where  the  inheritance  be^. 
comes  united  to  the  particular  eftate  by  defcent. 

*  Thus  in  the  cafe  of  Plunket  v.  Holmes,  it  was  refold  *  g^  ,-0O> 
ed,  that  the  defcent  of  the  fee  on  tenant  for  life,  did  not  Plunket  *>. 
deftroy  the  contingent  remainder.     The  cafe  was  this  ;  H°lmes- 
one  devifed  lands  to  T.  his  eldeft  fon  for  life,  and  if  T.  Raym.  5$, 
mould  die  without  iflue  living  at  his  death,  then  to  L.  ano- 
ther of  the  teftator's  fons  in  fee  ;  but  if  7*.  fhould  have 

iflue  living  at  his  death,  then  to  the  right  heirs  of  T.  for 
ever ;  the  teftator  died,  and  it  was  refolved,  that  T.  was  (263} 
tenant  for  life,  (becaufe  the  limitation  over,  was  not  upon 
a  dying  without  frTue  generally,  but  was  confined  to  a  dy- 
ing without ,  iflue  then  living),  with  the  remainder  in  fee 
in  contingency  ;  and  that  the  defcent  of  the  fee  upon 
him,  as  heir  at  the  death  of  his  father,  did  not  deftroy 
the  contingent  remainder. 

So  in  the  cafe  of  Boothby  v.  Vernon,  it  was  taken  for  Boothby  *>. 
granted,  that  the  contingency  was  not  deftroyed  by  the  y^"°da" 
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defcent  of  the  fee.  A.  devifed  lands  to  his  fitter,  who 
"was  his  heir  at  law,  and  her  afftgns  for  her  life,  and  if 
fhe  fhould  marry,  and  have  iffue-male  of  her  body  living 
at  the  time  of  her  death,  then  to  fuch  iffue-male  and  his 
heirs -male  for  ever  ;  but  if  fhe  fhould  leave  no  iffue-male 
at  her  death,  then  to  G.  and  his  heirs  for  ever.  The 
queftion  refpe&ed  the  title    of  the  teflator's   fitter's  huf- 

*  P.  501.     band,  to  be  tenant  by  the   curtefy    f  of  the  lands  fo  de-, 

yifed  to  her ;  and  the  court  held,  that  the   inheritance 
was  never  executed  in  pofTeffion  in   the  f.fter  during   her 
life,  (notwithstanding  the  inheritance  defcended   on  her) 
and  therefore  her  hufband  could  not  be  tenant  by  the  cur- 
tefy ;  it  follows,  tha,t  the  o'efcent  of  the  fee  did  not  merge, 
her  eftate  for  life,  or  deftroy  the    contingency.      So  in 
AT^ier'^afe-     Archer 's  cafe,  notwitbftanding  the  reverficn  in  fee  muft 
Supra,  p.  141.    have  defcended   on  Robert  the  devifee  for  life,  upon  the 
(264)'       death  of  his  father  the  teftatar,  yet  he  was  adjudged  to' 
be  only  tenant  for  life,  with  contingent  remainder  to  his., 
nest  heir-male. 
Wood  v.  in-    •       On  the  other  hand,  k  the  cafe  of  Wood:  v.  lng.er._fAe,  it 
Cro.  lac.  260.   *s  Ca^  to  have  been  refolyed,  that  the  defcent  of  the  fee, 
on  tenant  for  life  dettroyed  the  contingent  remainder ;    in, 
that  cafe,  three   diftincl  parcels    of  land:  were  feveraHy. 
devifed  by  the  teflator  to.  his  three  fons,  and  that  if  either 
of  them  fhould  die,  the  other  fitrviving  JJiaH   be   his    heir; 
the  eldefl    fen  died  ;  and.  the  reporter   fays,  it  was  ad- 
judged, that  the  fee  defeending  on  the  eldeil  fon  at  the 
father's  death,  nad  merged  the  freehold  devifed  to  him, 
and.  deflroyed  the  contingent  remainder.     But  there  ap- 
pears to  have  been  a  notable  mittake  in  this  report,  both 
as  to  the  irate  of  the  cafe,  and  as  to  the   iudgmertt ;  for 

•  ■  1  .  <$02.^  jt  feems  the  words  on  the  roll  *  are,  and  if  any  of  my  fons. 
"the  fame  cafe.  4/p»  't"$\  ONE  t°  be  the  other's  heir  °y  which  words  were  ad- 
T.  Jones,  79.  judged  void  for  uncertainty,  for  there  were  two  furvi- 
jol!ex_  481.  m  vors,  and  confequently  the  above  point  did  not  come  in- 
Fo.tdbue'z;.  to  queftion.  As  to  the  cafe  of  Fortefcuev,.  Abbot,  the  re- 
Abbot,  mainder  there  was  adjudged  to  be  vetted,  and  therefore 
j '  e  uPra'  P-  the  decifion  hi  that  cafe  does  not,affe£tthe  preftnt  point. 
V  '(26(5)  But  in  the  cafe  of  Kent ;  v.  Harpod,  which  as  to  the 
T.Jones,  76,  point  in  queftion  was  this:  A.  the  father,  being  tenant  for 
77-                  life,  remainder  to  his   fen  B.  for  life,  remainder  to   the 

' .'  3°  '     fiihY  fon  of  B.  remainder  to  the  heirs  of  the  body  of  A.  ; 

A.  died 
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A.  died  before  any  foil  was  born  to  B ;  the  court  helS 
the  contingent  remainder  to  the  firft  fon  of  B.  was  de- 
stroyed by  the  defcent  of  the  eftate  tail  on  B.  Of  the 
fame  opinion  was  Lord  Hardwicke  in  the  Gafe  of  Hooker 
v.  Hooker,  where  lands  were  conveyed  to  the   ufe  of  A. 

and  his  wife  for  life,  remainder  to  the  ufe  of  B.  the  fon  Hooker  *. 
of  A.  for  his  life,  remainder  to  the  firft  and  Other  fons  of  r™1^'" 

B.  in  tail,  remainder  to  his  daughters  in  in  tail,,  remain-  Hardw.  13. 
der  to  A.  in  fee  ;  A.  and  his  wife  died  in  the  lifetime  of  B. 

who  afterwards  died  without  iflue,  leaving  a  wife  ;  the 
c,ueftion  was,  Whether  the  wife  of  B.  was  intitled  to 
dower  in  the  lands  ?  And  it  was  decreed  ftie  was ;  and 
Lord  Chancellor,  with  one  of  the  *  Judges,  was  of  opi-  *  p.  <0^, 
nion,  that  the  eftate  for  life  in  B.  was  merged  by  the  de- 
scent of  the  inheritance  upon  him,  and  the  contingent 
remainder  deftroyed. 

Thefe  feeming  differences  in  opinion,  I  apprehends, 
jnay  be  reconciled,  by  a  diftinclion  between  thofe 
cafes,  where  the  -defcent  of  the  inheritance  is  immediate 
from  the  perfon,  by  whofe  will  the  particular  eftate  and  (266) 
contingent  remainders  were  limited  ;  and  the  cafes  where 
thofe  eftates  were  not  created  by  the  will  of  the  anceftor, 
from  whom  the  inheritance  immediately  defcends'  ort  the 
particular  eftate  ;  which  happens,  either  in  the  cafe  of  a 
mediate  defcent  from  the  perfon  who  devifed  the  particu- 
lar eftate  and  contingent  remainders,  or  elfe  where  thofe 
eftates  were  not  created  by  the  will  of  any  perfon,  from 
whom  the  defcent  of  the  inheritance  is  derived.  Archer's, 
cafe  and  the  cafes  of  Plunktt  v.  Holmes,  and  Boothby  v„ 
Vernon,  are  inftances  of  the  firft  fort.  And  if  in  the  cafe 
of'Boothby  v.  Vernon,  we  fuppofe  the  devifor  to  have  left 
a  fon,  who  had  died  inteftate  without  iflue  in  the  life- 
time of  the  fifter,  to  -whom  the  particular  eftate  was  de- 
vifed ;  in  that  cafe,  the  inheritance  would  firft  have  de- 
fcended  from  the  devifor  to  his  fon,  and  from  him  to  th6 
fifter ;  and  eonfequently  the  defcent  of  it  on  the  particu- 
lar eftate  of  the  fifter,  would  not  have  been  *  immediate  *  J\  504, 
from  the  devifor ;  and  in  fuch  cafe,  I  apprehend,  the  de- 
fcent would  have  merged  her  particular  eftate,  and  the 
inheritance  would  thereby  have  been  executed  in  her  in 
pofteflion ;  and  confequently,  that  the  contingent  re- 
CP.iinder  would  havebeen  deftroyed.,  (for    the   reafons 

hereafter 
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hereafter  given.)     The  third  fort  is  inftanced  in  the  cafes 
of  Kent  and  Harpool,  and  Hooker  v.  Hooker. 

(267)  The  reafcms  upon  which  I  ground  the  above  diflinc- 
tion  are  thefe :  wherever  a  teftator  limits  a  contingent 
remainder,  it  is  agreed  that  the  inheritance  defcends  to 
the  heir  only  till  the  contingency  happens ;  if  fo,  no- 
thing can  be  more  abfurd  than  to  make  fuch  defcent  de- 
stroy the  .contingency.  The  will  does  not  operate  till 
the  teftator's  death  ;  the  defcent  takes  effect,  at  the  fame 
time ;  fo  that,  Under  fuch  a  conftructionj  the  particular 
eflate  given  to  the,  heir  by  the  will  arifes  and  is  deftroyed 
in  one  and  the  fame  inrtant :  and  how  is  it  deftroyed  I 
by  the  defcent.  which  that  very  fame  will  permitted. 
This  woujd  be  making  a  will  and  no,  will  at  the  fame 
time,  and  would;,  in  efject,  be  faying,  that  a  limitation 
of  a  particular  eflate  in  a  will  to  a  teftator's  heir  at  law, 
with  a  contingent  remainder  over,,  without  any  ulterior 
•vejled  remainder,  ijiuft  be  void  in  its  creation.     For  it  is 

*.  P.  505.      evident  that  under  fuch  a  conflruction-t  the  *  particular 
eflate  never,  can  take  effect  at   ail,  its  exiflence  and  de- 
*  ftru.6:ion  commencing  together  \  and  that  being  deftroyed, 

the  contingent  remainder  over  is  alfo  gone,  before  it  has' 
even  a  moment's  chance  for  exiflenee. — Now  this  would 
be  making  the  will,  in  this  refpect,  ipfo  fafio  void. 

That  eflates  created  by  cevife,  mould  be  liable  to  the 
operation  of  future  accidents,  as  much  as  if  they  had 
been   created  by  any   other,  inftrument  or  conveyance 

(268)  whatfoever,  appears  but  reasonable  °,  for  the  nature  of 
the  fame  kind  of  eflate  when  once  created,  is  the  fame, 
whatever  might  have  been  the  mode  of  its  creation.  But 
that,  is  no  reafon  at  ajl,  for,  rendering  the  limitation  void 
in  their  very  creation,  and  denying  them  even  the  poffibi- 
lityofev-er  taking  effect.  The  general  conftru£tion  of 
willsr  forbids  this,  by  giving  effect  to  the  teflator's  inten- 
tion, fo  far  as  it  can  be  done  confidently  with  the  efta-. 
blifhed  ryles  of  law.  And  when  in  the  cafe  of  a  contin- 
gent remainder  by  devife,  the  law  fuppofeth  the  fee  to 
oefcend  to  the  heir,  until,  or  in. default,  of,  the  contingen- 
cy :  t  fureiy  can.be  no  violation  of- that  law,  to  eonfider 
fuch  defgent  as  conditional  and  imperfefl,  where  the  giv- 
ing it  the  force  and'  effect  of  an  abfolute  and  perfect  de- 
fcent, would  render  the  will  originally  and  totally  abor-, 
tiye.     And  therefore  it  feems  to  *  have  been  rightly  faid 

by 
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by  Wyndham,  and  agreed  by  all   the  court,  in  the  cafe  of 
Piunkct  v.  Holmes,  that  until  the  contingency  happens,  the 
fee  defcends  to  the  heir  in  fome  fort,  but  not  to  confound  %%* 
the  eftate  for  life,  but  fo  as  to   leave  an  opening  for  the 
interpofition  of  the  remainders,  when  they  happen  to  in-  videfupra,  27. 
terpofe  between  theeftate  for  life  and  the  fee.,     The  cafe  56-  >5»-  >»fra» 
feems  nearly  allied  to  that  ofeftates  arifing  under  the        (269) 
fame  inftrument. 

But  where  the  defcent  of  the  inheritance  on  the  parti- 
cular eftate,  is  only  mediate  from  the  perfon  whofe  will 
created  the  particular  eftate  and  remainder ;  or  where 
the  defcent  of  the  inheritance  is  otherwife  clear  of  the  ?upra» z6i'6' 
firft-mentioned  circumftances ;  there  can  be  no  fuch  in  - 
confiftency  in  fuppofing  the  contingency  to  be  deftroyed 
by  the  defcent ;  for  in  all  fuch  cafes  the  particular  eftate 
is  created,  and  takes  effeft,  with  a  capacity  of  being  af- 
terwards deftroyed  by  thofe  accidents  to  which  the  na- 
ture of  fuch  an  eftate  is  generally  fubjeQ: ;  fuch  as  for- 
feiture, merger,  &c. ;  its  immediate  deftru&ion  is  not 
neceflarily  involved  in  the  mode  of  its  creation,  as  it  mud: 
be  in  the  former  cafe  under  the  fame  conftru&ion.  There 
can  be  no  necefTity,  therefore,  to  exempt  the  particular 
eftate  in  thefe  cafes,  from  the  operation  of  merger  by  the 
defcent,  in  order  to  give  fuch  particular  eftate  any  exift- 
ence,  as  there  is  in  the  former  cafe. 

In  the  firft  cafe  we  obferved  the  limitations  could  never  *  p^  -0« 
poffibly  take  effect,  if  the  defcent  of  the  inheritance  were 
allowed  to  merge  the  particular  eftate ;  in  the  latter  cafes 
they  may  take  effect,  though  the  defcent  of  the  fee  be 
allowed  its  full  force  and  operation  ;  and  when  the  par- 
ticular eftate  has  once  taken  effe£t,  there  is  no  more  rea- 
fon  why  it  mould  be  exempt  from  thofe  accidental  modes 
of  deftru&ion,  to  which  the  law  fubje&s  eftates  of  the 
fame  nature  in  general ;  than  there  is  in  any  other  cafe,  (270) 
where  the  particular  eftate  is  merged,  and  a  contingent 
remainder  deftroyed,  by  the  acceflion  of  the  inheritance : 
therefore  in  the  latter  cafes  the  defcent  may  well  be  al- 
lowed its  full  and  ufeful  operation. 

Here  we  muft  diftinguifh  between  the  cafes,  where  a 
particular  eftate  is  limited,  wjth  a  contingent  remainder 
over,  and  afterwards  the  inheritance  is  fubjoined  to  the 
particular  eftate  by  the  fame  conveyance  ;  and  thofe  cafes 
•yv herein  the  acceffion  of  the  inheritance  is  by  a  con- 
veyance, accident  or  circumftance,    dijlinfl    from   thai; 

conveyance 
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Conveyance  which  created  the  particular  eflate.  In  the 
latter  cafes  we  have  ken  the  contingent  remainder  is  ge- 
nerally deflroyed  ;  in  the  former  it  is  otherwife.  For 
where  by  the  fame  conveyance  a  particular  eflate  is  firfl 
limited  to  a  perfon  with  a  contingent  remainder  over  to 
*  P.  <oS.  ■"*  another,  with  fuch  a  reverfion  or  remainder  to  tlie-firft 
perfon,  as  would  in  its  own   nature  drown  the  particular 


Vide  fupra,  p. 
V}.  56.  158. 


(271) 


Cro.  Eliz.  315, 
Cordal's  cafe. 


Vide  fupra,  p. 


*P.  509. 


Duncemb  v. 
Duncomb. 
3  Lev.  437. 

(272) 


eflate  firft  given  him ;  this  lafl  limitation  mall  be  confi- 
de red  as  executed  only  Jub  modo,  that  is,  upon  fuch  Con- 
dition, as  to  open  and  ieparate  itfeif  from  the  firfl  eflate, 
when  the  condition  happens ;  and  by  no  means  to  deflroy 
or  preclude  the  contingent  eftate. 

But  whether,  in  cafe  of  a  limitation  to  one  for  life, 
remainder  to.  his  firft  and  other  fons,  &c.  remainder  to 
the  heirs  iSc  of  tenant  for  life  ;  this  laft  limitation  is  fo 
executed  in  him  as  to  entitle  his  wife  to  dower  upon  the 
hufband's  deceafe,  fans  iffue,  has  been  a  quefhon. 

For  in  the  cafe  of  a  devife  to  A.  for  li-  1  mainder  to 
his fir.fl'  foil  in  tail,  and  fo  to  his  fecond",  remainder  to 
the  heirs  of  the  body  of^. ;  it  v. -as  refolved,  that  the 
poaibility  of  the  mean  eflate  that  might  interpofe,  kept 
the  remainder  in  tail  during  A.h  life  fo  disjoined  from  his 
immediate  freehold,  that  his  wife  could  not  be  endowed. 

On  the  other  k?nd,  in  the  above  cited  cafe  of  Hooker 
v.  Hooker,  Lord  Hrrdwkke  with  three  of  the  Judges 
held,  that  even  fuppofmg  after  the  defcent  of  the  fee  upon 
B.  there  remained  any  poffibility  of  the  eflates  opening 
^  to  let  in  the  contingent  remainders,  yet  as  the  contin- 
gency had  never  happened,  and  (the  hufband  being  dead) 
never  could  happen,  the  wife  mould  be  intitled  to  dower, 
and  he  did  not  think  that  CordaPs  cafe  was  law  ;  and  faid 
it  was  denied,  2  Sand.  386.  and  alfo  in  another  like  cafe 
by  Bridgman. 

In  another  cafe  -h  indeed,  where  W.  was  tenant  for 
life,  remainder  to  y.  S.  and  his  heirs  for  the  life  of  W. 

remainder 

•f-  The  above  roticed  cafe  of  Duncomb  v.  Duncomb,  fuggeffs^  a  mode 
of  preventing  dower's  attaching  upon  purchased  lands;  which  at  the 
fame  time  that  it  puts  the  whole  eftate  completely  in  the  pur chafer' 's  power 
'without  any  recourfe  to  the  truftee,  veils  the  legal  freehold  in  him  Jclely, 
snd  on  his  elect. ale  leaves  the  -legal  inheritance  to  his  heir,  abfolutely  dii- 
charged  from  the  medium  of  any  trufh.  For  this  purpofe,  the  lands  may 
Be  limited'  to  tuc  ufe  of  his  appointees,  &c.  in  the  fulleft  manner  *,  and  in 
default  of  appointment,  to  the  ufe  of  him  and  his  aftigos  duringjiis  lift- : 
and  from  ar.d  after  the  determination  of  that  eftate,  by  any  means  in  his 

-     -  '  '         life 
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icmainder  to  the  heirs  of  the  body  of  W.  remainder 

over ;  TV.  died  without  iflue,  leaving  a  wife  ;  the  quef- 

tion  was,  whether  flie  was   intitled   to   dower  or  not, 

i.  e.  whether  the  remainder  in  J.  S.  was  fuch  *  an  in-:  *  P.  510. 

terpofing  eftate   between  Wh  eftate  for  life  and  his  re^ 

mainder  in   tail,  as  to  prevent  her  being  dowable  ;  and 

though  it  was  contended  that  the  intail  was  executed  in 

him,    and   that  the  remainder  to  J.  S.  and  his  heirs 

during   his  life,  was  only  a  poflibility;    yet  the  court 

upon   the   firft  argument   adjudged    the   wife    was  not 

dowable.     For  we  are  to  obferve,    this  remainder  to 

y.  S.  was  an  intervening  vejled  eftate,  and  not  a  pof-  vide  fupra, 

fibility,  as  appears  from  what  has  been  faid  in  a  preced-  P- 1 [5*-  *7i* 

ing  page :  and  this  cafe  was  allowed  to  be  good  law  by  Vin.  v.  18. 

Lord  Harduiicke  in  the  above  cited  cafe  of  Hooker  v.  p.  415.  this 

Hooker.  tot'frecf- 

I  obferved  in  a  preceding  page,  that  notwithftanding  n;zed. 
the  particular  eftate  might  in  fome  cafes  be  revived,  yet  Supra,  p.  24^ 
that  the  contingent  remainder,  if  once  it  has  failed  for 
want  of  the  exiftence  of  the  preceding  eftate  when  the 
contingency  happened,    mall  never  after  arife.     As  if 
there  be  tenant  for  life  with  contingent  remainder  over  ; 
tenant  for  life  makes  a  feoffment  in  fee  upon  condition ; 
if  the  contingency  happens  before  the  condition  is  bro  Show.  Car. 
ken,  jftre  remainder  is  deftroyed,    notwithftanding  the  Pari.  151. 
tenant  for  life  afterwards  enters  for  condition   broken.        (273) 
But,  however,  if  the  tenant  for  life  enters  for  the  con- 
dition broken  before  the  contingency  happens,  the  con- 
tingent remainder,  it  feems,  may  veft.     But  in  *  that*  P.  511. 
cafe,  if  the  reverfioner  enter  for  the  forfeiture,  before  *  Salk-  577- 
the  contingency  happens,  then  is  the  contingent  remain-  1     '    aym* 
der  deftroyed — Per  Holt  Chief  Juftice, 

As  to   the  remainder's  veiling,  if  the  tenant  for  life 
enters  before   the  contingency  happens,  there  is  a  con-   . 
trary  opinion   delivered  in  Bacon's  Abridgment :  where  Bac.  Abridge 
where   it  is  faid  the  contingent  remainder  fhall  never  v.  4,.  &i*p 
arife,  tho'  the  condition  be  broken,  and  a  re-entry  made. 
before  the  contingency  happens ;  becaufe  the  feoffment, 
though  upon  condition,  was  a  forfeiture  and  determina- 

life-t'me,  to  the  ufe  of  fome  perfon  and  his  heirs,  during  the  natural  life 
wf  the  purchafer,  in  truft  for  him  and  his  affigns  :  and  from  and  after  the  ' 
determination  of  the  eftate  fo  limited  inufe  to  the  faid  truftee  and  hisheirs, 
to  the  ufe  of  the  purchafer,  his  heirs  and  affigns  for  ever, 

tion 
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tion  of  the  particular  eflate,  and  the  recovery  does  not 
purge  the  forfeiture.     This  feems  to  have  been  the  opi- 
nion  of  Chief  Baron  Gilbert,  as  I  find   it  laid  down   in 
Supra,  p.  5?.     the   fame   words  in  his   manufcript   treatife,  to  which  I 
have  before  referred.     He  cites  Caf.  in  Pari.  151.     But 
that  authority  does*  not  feem  to  warrant  fo  much,  as 
it  does  not  put  the  cafe  of  a  re-entry  before  the  contin- 
gency happens.     The  ground  of  the  opinion  is  evidently 
Vide  1  Inft.      this ;    that  notwithstanding  the  re-entry  of  tenant  for 
151.  a.  |jfe^  ^g  effe(cv   0f  jj^  forfeiture'ftill  remains,  fo  as  to 

intitle  the  reverfioner  to  enter.  Now,  it  may  be  afked, 
if  the  eflate  flilF  continues  forfeited,  hew  can  it  be  fup- 
pofed  to  fubfift  any  more,  after   the  re-entry,  than  im- 

(274)  mediately  after  the  feoffment  from  which  the  forfeiture 
*  P.  512.      commences?     And  *  where  then  is  there   a  particular 

eflate  in  the  one  cafe,  to  fupport  the  contingent  remain- 
der, any  more  than  in  the  other  ?. 

But  notwithstanding  this  reafoning,it  feems  upon  the 

whole,  that  Lord  GSh.  Tufiice  Holt's  opinion  is  agreeable 

to   law:  for  both   1  ard  Coke  ana  Rolle  tell  us,  that  if 

leffee  for   life  make   a  feoffment  upon  condition,    and 

afterwards  enter  for  breach  of  the  condition,  it  will  re- 

x  Inft.  101.  b.    duce  the  reverfioft  to  the  lefTor,  and  the  eflate  for  life 

iRoil.Abr.      w\\[  be' reftored  ;  though  (till  fubjefh  to  the  entry  of 

474-    •    •  p  ■    je:(Tor  fpr  the- forfeiture  ;  juft  in  the  fame  manner  indeed 

as  where  the  forfeiture  is  committed  by  acceptance  of  a 

Vide  fupxa.       fine  &c.  from  a  ft  ranger,  and  no  devefling  of  the  re - 

*'  Z47'  mainder,  or  alteration  of  the  particular  eftate  oceafioned 

thereby.      And   though  there  feem   to    be  fome   refe- 

39Aflir.pl.      rences   by  Lord  Coke  and  Rolle.  to  the  year  books,  as  to 

page  ic  b   '     ^heip  application    to  this  point,  yet   I  find  two   cafes 

in    the    year  book    (one  indeed  cited  by   Lord    Coke} 

where  that  point    is  laid;  down  arguendo   on  one   fide, 

and  admitted  by  the  other,  fide  :.  from  whence  it  feems, 

that  after  re-  entry  for  condition  broken,  the   leffee  for 

life  is   tenant  for  life  again,  as  long  as   the  leffor  does 

(275)  not  enter  upon  him  for  the  forfeiture ;  fo  that  if  the 
contingency  happen  during  that  interval,  the  contingent 
r-emainder  may  well  vefi 
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Other  Properties  of  Contingent  Remainders, 


EFORE  I  conclude  this  tract  of  contingent  remain- 
ders, it  remains  for  me  to  notice  certain  other  pro- 
perties belonging  to  them,  which  could  not  properly  be 
brought  in,  under  any  of  the  foregoing  general  heads. 
Firft,  I  mail  obferve,  that  where  a  remainder  of  inhe- 
ritance is  limited  in  contingency  by  way  of  ufe,  or  by  de- 
vife ;  the  inheritance  in  the  mean  time,  if  not  othervuife 
difpofed  of,  remains  in  the  grantor  and  his  heirs,  or  in 
the  heirs  of  the  teflator,  until  the  contingency  happens, 
to  take  it  out  of  them.    , 

Thus,  where  one  made  a  feoffment  to  the  ufe  of  fuch 
perfon  or  perfons,  and  for  fuch  eflate  and  eflates,  as  he 
fhould   limit  and  appoint   by   his    lail  will   in  writing,  ciere's'cafe. 
One  of  the   resolutions  in  the  cafe  was,  that  where  a  6  Co.  Rep. 
man  makes  a  feoffment  to   the   ufe   of  his  lad  will,  he  I7-b* 
has  the  ufe  in  the  m-an  time. 

And  where  a  feoffment  was  made  to  the  ufe  of  feoffor 
for  his  life,  and  afterwards  to   the   ufe  of  fuch  tenants, 
as  he  fhculd  demife  any.  part  of  the  premifes  to  for  life  Lovie'sCafe 
or  years  yr.  and  afterwards   to  the  ufe  of  the  perfor- 10  Co.  Rep. 
mance  of  his  will,  and  to  the  ufe   of  fuch  perfon  and  ?8-  8S-  b* 
perfons,  *  to  whom   by  his  will  he  mould   devife  any 
eflate  or  eftates  in  the  premifes ;  and  after  performance 
of  his  will  to  the    ufe   of  feveral  perfons   fucceffively  in  „.,  *  Jx4° 

.       V  ide  or  £1 

tail,  and  ultimately  to  the  ufe    of  himfelf  and  his  heirs  power  not 
for  ever.     The   Chief  juflice   held,  nothing   vefled  till  fufpending 
the  death  of  the  feoffor,  becaufe    he  had   power   by  his   ?  "fobfc    ■ 
will   to  devife  to  any  perfon,  be  it  in  fee  fimple,  if  he  quent  limita- 
pleafed ;    from  whence  it  followed,  that  in   the   mean  tlon'  fuPra> 
time  the  ufe  of  the  fee  vefted  in  himfelf.  p"  ', "t'^\ 

And  where,   upon  a  feoffment  by   B.  to  the  ufe  of 
himfelf  for   life,    remainder  to  the   ufe   of  J',   for  hfe,  Beck,c  cafe 
remainder   to  the  ufe   of  the  firft  fon   begotten   of  the  alias  Burtoa 
body  of  J.   that  fhould   have   heirs-male  of  his  body,  *:  N'cho!s- 
and  to   his   heirs   in  perpetnum,  and   in   default  of  fuch  ,59.  iS3'? 
iffue  of  his  body,  to   the  ufe  of  the  firfl  daughter  ofaSg.  315. 

J.  which  34J  ^ 

3*3- 
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J.  which  fhould  have  iffue  begotten  of  her  body,  and 
for  default  of  fuch  iffue,  remainder  to  the  right  heirs 
°f  J- '  '■>  J-  levied  a  fine  before  he  had  a  fon  that  had 
iffue-male;  upon  which  the  heir  of  B.  entered  for  the 
forfeiture. 

Two  points  arofe  in  this  cafe ;  firft,  whether  the  li- 
mitation to  the  firft  fon  of  J.  who  mould   have   any 
heirs-male   of  his  body  i$c.  was  a  contingent,  eftate-ta/7 
or  in  fee  ?     And  if  it  were  in  fee,  then  fecondly,  as  it 
was    contended  that   the  fubfequent  limitation  to    the 
right  heirs   of    J.    muft    in   that   cafe   be    contingent, 
•  F.  515.      *  (Up0n  tne  principle  that  no  fubfequent  limitation  is 
r,6i.UPra>       capable  of  ve  fling  after  a  contingent  fee  limited  before) 
(277)      whether  the  fee  remained  in  the  feoffor  and  his  heirs 
in  the  mean  time,  fo  as  to  entitle  the  heir  to  enter  for 
the  forfeiture  ?     Two  of  the  Judges  feemed  to  incline 
to  the  affirmative   opinion ;  and   held  that  in  cafe  of  a 
leafe  for  life,  remainder  to  the  right  heirs  of  J.  S.  and 
tenant  for  life,  makes  a  feoffment   in   the  life-time   of 
J.  S.  the  lcffor  might  enter ;  though  Croke  cited  a  cafe 
to    the    contrary,    which   Teherton    denied  to   be    law. 
However,  the  court  after  feveral  arguments  decided  the 
cafe   on  the  firft  point ;  and  agreed  that   the  limitation 
And  infra,        to  the  firft  fon  &c.  of  J.  gave  fuch  firft  fon  only  an 
a96   Doe  v.     eftate-tail ;    and  confequentlv,    that  the   fubfequent  re- 
Supra,  p.  ai.    rnamder  to  the  right   heirs  of  J.  became  vefted  in  him; 
according  to  the  general  rule  before  treated   of  in  this 
effay,  and   the  doctrine  eftabliihed  in  the  cafe  of  Lod- 
Supra,  p.  161.  dingion  v.  Kim'e,  that  a  remainder  to  a  perfon  in  ejfe,  (as 

and  -oc^.        tHat  to  the  heirs  of  J.  here   was,  it  being  a  remainder 

Holmes.  .  J  ,  , '  d 

infra,  p.  2.93.    m  him,  as  he  took  a  preceding  life  eftate)  may  veft,  if 

(278)  the  preceding  contingent  remainder  be  not  in  fee;  and 
therefore  the  court  came  to  no  refolution  as  to  the  lat- 
ter point ;  though  the  opinion  of  Hutton  and  Teherton 
feems  to  have  inclined  as  I  have  mentioned. 

*P.  516.  And  Holt,    Chief   Juftice,    in  the  cafe   of  Davies  v. 

Speed,  faid,  that  where  a  feoffment  is  made  to  the  ufe 
of  A.  in   tail,  remainder  to   the  ufe  of  the  right  heirs 

Carth.  a6z.  of  T.  Si  who  is  then  living;  the  fee-fimple  is  not  in 
abeyance,  nor  in  the  feoffees,  but  refults  to  the  feoffor 
and  remains  in  him,  till  the  contingency,  (viz.)  the 
death  of  T.  S.  hapoens. 

Sb 
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So  where  the   inheritance  is   devifecl  in  contingency,        (279) 
it  defcends,  if  not  oiherwife   tiirpufecl  of,  to  the  tefta- 
tor's   heir,   till   the   contingency ;  as   where  A.   devifed  Raym.  %t. 
lands  to  B.  his  heir,  for  life,  and  if  B.  fhould  die  with-  {J^J1?; 
out  iflue  living  at  his  death,  that  then  the  fame  mould  Supra,  p.  ^6^> 
remain  to  C.  in  fee  ;  but  if  B.  mould  have  iffue  living 
at   his  death,  then  the  fee  mould  remain  to  the  right 
heirs  of  B.  ;  it  was  refolved  that  B-  took  an  eftare  for 
life,    v/ith   remainder  in  fee  in  contingency;  and  it  was 
faid  by  Wyndhaqi  and  Tivifden,  and  agreed   by  the  other 
Judges,  that  the  fee  defcended  to  B.  as  heir,  till  the 
contingency  happened,  though  not   fo   as   to  confound 
his  eftate  for  life,  and  was  not  in  abeyance;  that   in 
relation  to  C,  B.  took   only  an  eftate  for  life  ;  but  in 
the  mean-time,  by   operation  of  law,  he  had  the  fee  in 
fuch  fort,  as  that  there  mould  be  ah  hiatus  to  Jet  in  the   i  Rep.  66, 
contingency,  when   it  happened.     And   that  in  Archer''?,  Vlde  fuPia» 
cafe,    though    *    Robert   took  an    eftate    only   for   life,  ^  p   'l   ' 
by  the  will,  yet   by   operatioa  of  law  he  had  the  fee         (-280") 
alio. 

So  in   the   above   cited  cafe   of  Purefoy  and   Rogers,  Purefoy  v. 
where  S.   devifed   lands  to  his   wife   for   life,  and  if  it   a  senders 
fhould  pleafe   God  to  blefs  her  with  a  fon,    and  me  380.  and  vide 
mould  call  that   fon  by  the   teftator's  christian  and  fir-  iuPra>  a4- 
name,    he   gave   the   inheritance  of   the    lands  to  him 
after  his  mother's  life,  and  if  he   died  before   he  came 
to  twenty-one,  then  the  teftator  gave   the  inheritance  of 
his  lands  after  his  wife's  life   to  his  the  teftator's  heirs.         _v. 
for  ever.     Before  any  fon  was   born  the   heir   of  the 
teftator  conveyed  the  eftate   to  the  wife  and  her  fecond 
hufoand  by   tine. — Saunders  urged,  that  the   contingent 
remainder   to  the  '  fon  was  not  destroyed,    for   that   at 
the  time  of  the  fine,  the  heir  of  the  teflator  had  no  re- 
verfion  or  eftate  in   him  ;  for  that  an.  eftate  for  fife   was 
devifed  to  the  wife,  and   the  remainder   in  fee   was  de- 
vifed  to  her  fon  upon  a  contingency  ;  fo   that   until  it 
could  be   known  whether   fuch   contingency  would  hap- 
pen or  not,   the  reverfion  muft  be   in  abeyance  and  not 
in  the  heir  ;  and   then  his  conveyance  gave  no  eftate  to 
the  iiufband   and  wife,  but  they   were  only  tenants  for 
life  of  the   wife  as  before.     But  Hale,  Ch.  juftice,  in- 
terrupted  him,  and  faid  it  was  clear  that  the  reverfion 
was   in  the   heir  of  the  teftator  by   defeent,  and  not  in 

abeyance ; 
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r.  510.     abeyance  ;   and  accordingly  *  it  was  adjudged,  that  the 
(201)       contingent  remainder  was  deflroyed. 
Supra,  170.  Indeed  the  doctrine  of  the  defcent  of  the  fee  till  the 

a64-  contingency  happens,  feems  to  have  been  clearly  admit- 

ted in  both  the  above  cited  cafes  of  Forte/cue  v.  Abbot, 
and  Wood  v.  Ingerfole. 

CaP'te^'  5°5'  S°  Where  A'  devifed  t0  $  f0F  life>    and  in  Cafe  &  moul°* 

Barnardifton.  have  iffue  male,  then  to  fuch  iffue-male,  and  his  heirs 
a  Bio.  Caf.  for  ever,  and  after  the  death  of  C,  in  cafe  he  mould 
Pari.  1.  leave  no  iffue-male,  then  to  D.  in  fee.     After  the  tef- 

tator's  deceafe,  C,  before  he  had  any  iffue,  fuffered  a 
common  recovery  of;  the  lands ;  it  was  clearly  heldj 
that  thefe  remainders,  after  the  death  of  C.  were  con- 
tingent,  and  confequently  barred  by  the  recovery  of  C. 
before  they  vefled ;  and  then  the  queflion  arofe,  whe- 
ther the  remainder  in  fee  was  in  abeyance,  or  did  de- 
fcend  to  the  teflator's  heir  at  law? 

The  Matter  of  the  Rolls  confidered  the  fee  as  in  abey- 
ance. He  flrongly  argued  againfl  the  notion  of  the  fee's 
,  defcending  (in  that  cafe  at  leaft)  to  the  heir  a\law  of  the* 
teflator,  till  the  contingency  happened  ;  yet  ^dmitted^ 
that  where  one  devifes  lands  to  A.  for  life,  remainder  to 
the  right  heirs  of  J.  S.  then  living,  though  the  remainder 
*P.  519.  in  fee  is  an  *  abeyance,  yet  there  is  a  poffibility  left  in  the 
heir  ;  and  that  this- was  plain  even  in  the  Cafe  of  a  grant ; 
and  that  this  poffibility  feemed  fuch  ail  intereflas  intitled 
the  donor  to  enter  for  the  forfeiture  made  by  tenant  for 
life:  for  that  his  eflate  was  as  much  determined  as  it 
would  have  been  by  his  death;  and  that  it  was  abfurd 
that  a  tenant  for  life  by  an  unlawful  act,  viz.  by  his  de^- 
ftroyhlg  the  contingent  remainder,  mould  gain  to  him- 
felf  an  indefeafiblefee-fimple  ;  that  it  was  like  the  poffibi- 
lity that  was  upon  a  grant  at  common  law  to  a  man  and 
the  heirs  of  his  body:  for  there  though  the  grantor  had 
no  reverfion,  yet  he  might  enter  when  the  grantee  died 
without  iffue. 

But  upon  an  appeal  to  Lord  Chancellor  Parker,  he  made 
a  point  of  reprobating  and  exploding  that  notion  ;  and 
held,  that  nothing  but  neceffity  could,  in  any  cafe,  fup- 
port  the  admiflion  of  it ;  that  there  could  be  no  other  rea- 
sonable pretence  for  it,  but  to  preferve  the  remainder ; 
but  he  faid  the  eonflruing  the  fee  to  be  in  abeyance, 
would  on  the  contrary  tend  to  the  definition  of  the  re- 
mainder ', 
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mainder  ;  that  it  was  held,  where  the  remainder  was  de- 
vifcd  in  contingency,  the  reverfion  in  fee  defcended  to 
the  heir  at  law  in  the  mean-time  ;  and  that  whatfoeyer 
eftate  was  not  difpofed  of  by  the  teftator,  defcended  to 
the  heir ;  *  and  he  faid,  he  mould  abide  by  that  opinion,  *  p.  520* 
and  was  very  clear  in  it. — That  it  was  a  ftrange  conftruc-  (282) 
tion  to  take  pains,  by  a  ftrain  in  law,  to  pkce  a  remain- 
der in  nubibus  or  in  abeyance,  on  purpofe  that  the  tcftator's 
intention  fhould  be  wholly  fruftrated  ;  and  that  the  te- 
nant for  life  might  be  under  the  temptation  to  difappoint 
the  will,  by  deftroying  the  contingent  remainder  by  a  re- 
covery or  feoffment ;  which  in  fuch  cafe  muft  be  admit- 
ted to  be  tortious  conveyances ;  nay,  what  was  frill  more 
extraordinary^  that  the  tenant  for  life  mufl  be  rewarded 
for  this  wrong  ;  and  that  he  who  before  had  but  an  eflats 
for  life,  fhould  gain  an  abfolute  and  iridefeafible  fee- 
fimple  ;  and  this  by  doing  a  wrongful  a£t ;  which  would 
tie  taking  advantage  of  his  own  wrong,  both  againft  law 
and  reafon. — That  upon  the  recovery  fuffered  by  C.,  he 
being  but  tenant  for  life,  the  co-heirs  of  the  teftator 
having  the  reverfion  in  fee  defcended  to  them,  they  had  a 
right  of  entry  commencing  upon  fuch  forfeiture  of  C. 

So  the  Court  of  Common  Pleas,  upon  the  fame  cafe  re-  ^jlm?0 
ferred  to  them  out  of  Chancery,  were  clear  as  to  the  de-  1  saik.  xz4. 
ftrucf  ion  of  the  contingent  remainders  by  the  recovery  '  Ld-  Raym.' 
fuffered  by  C. ;  and  that  he  thereby  gained  a  tortious  fee,  5™™  p.  1  go- 
good  againft  all  perfons  but  the  right  *  heir  of  the  tef-  &■  vide  %  Bro. 
iator ;  which  was  admitting  that  a  right  defcended  to  CafiParl- !  5- 

"1  *  P    <2I. 

them.  1' I  \ 

It  may  indeed  be  faid,  that  in  a  fubfequent  cafe  Lord       \*°3) 

-Talbot  does  not  feem  to  have  adverted  to  this  point  ;   but  yick  w#  Ed-* 
father   to  have  accorded  with  the  doctrine  of  the  Mafter  wards, 
of  the  Rolls,   in  Carter  v.   Barmrdifton.     It  was  %  cafe3    '     *  37a» 
where  lands  were  devifed  to  two  truftees,  arid  the  fiirvi- 

,  vor  of  them,  and  the  heirs  of  fuch  furvivor  in  truji  to  fell. 
And  upon  its  being  objected,  that  the  parties  could  not 
make  a  good  title,  becaufe  the  fee  was  riot  in  the  truftees, 
but  was  limited  to  the  furvivor,  and  it  was  uncertain  who  v;de  But, 
would  be  the  furvivor ;  his  Lordfhip  held,  that  the  truf-  Note,  1  Co. 
tees  joining  in  a  fine  would  pafs  a  good  title  to  the  pur-  Llt-  l$l-  a' 
chafors  by  way  of  eftoppel :  that  here  the  fee  was  in  abey- 
ance ;■  and  it  was  certain  that  one  of  thefe  two  truftees     *  t 
rnuft  be  the  furvivor,  and  intitled  to  this  future  intereft, 
Vol.  L  U  and 
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and  confequently  his  heirs  would  be/barred  by  the  fine  of 
their  anceftor. — And  it  being  faid  by  the  counfel  that  the 
heir  of  the  devifor  would  join  in  the  conveyance  ;  his 
Lordfhip  faid,  that  the  heir's  joining  would  fupply  the 
want  of  proving  the  will,  but  that  in  every  other  refpe£fc 
it  would  be  void.  And  afterwards  he  cited  the  cafe  of 
(284)    -Weak  v.  Lower  >  where  a  fine  was  adjudged"  to  pafs   an 

Vide  infra,        eftate  not  verted,  by  way  of  efloppel. 

P;  p 7-  *  Now  upon  this  cafe  three  material  obfervations  arife ; 

.  522.      £r^  j.]^  as  (.^g  jjgjj.  at  |aw  agree(it0  join,  the  queftion 

refpe£ling  the  necejfity  of  his  concurrence  was  not  de- 
bated ;  fecondly,  that  in  the  cafe  of  Weale  v.  Lower ,  the 
fine  was  levied  by  the  remainder-man,  and  did  not  at  all 
affect  the  particular  ejlate  ;  whereas  in  the  principal  cafe 
the  queftion  would  have  been,  whether  the  fine  of  the 
truftees  being  tenants  for  life,  would  not  have  deftroyed 
the  contingent  remainder  in  fee  to  the  furvivor  ;  and 
•thereupon  have  given  the  heir  of  the  teftator  a  right  of 
entry  for  the  forfeiture,  agreeable  to  the  docfrine  held 
.  in  the  above  cited  cafe  of 'Carter  v.  Barnard] ft  on  ;  thirdly, 
that  the  devife  here  being  to  the  truftees  in  trufl  to  fell, 
-  would  have  carried,  in  the  very  nature  of  the  trufl,  fuch 
an  eftate  as  fhould  enable  the  truftees  to  perform  the  trull, 
by  difpofmg  of  the  fee,  in  exclufion  of  the  heir  at  law  ; 
fuppcfing  the  devife  to  them  had  been  indefinite,  with- 
out any  words  of  limitation  at  all,  either  to  the  furvivor 
or  the  heirs,  &c. 

The  fummary  authority  of  Vick  v.  Edwards,  has  intro- 
duced the  habit  of  confidering  a  devife  of  lands  to  truf- 
tees and  the  furvivor  of  them,  and  the  heirs  of  Juch  furvivor 
in  trufl  to  fell  &c.  as  giving  fuch  truftees  a  joint  eftate 
*  P.  523,  for  life,  with  a  contingent  remainder  in  ~*  fee  to  the  furvi- 
vor of  them;  together  with  the  confequent  practice  of 
requiring  a  fine  from  them,  to  bind  fuch  contingent  in- 
tereft  by  way  of  efloppel.  But  the  operation  of  fuch  a 
devife,  in  giving  the  truftees  only  an  eftate  for  life,  with 
a  contingent  fee  to  the  furvivor ;  and  the  neceffity  for  a 
fine  from  them,  feems  at  leaft  problematical ;  confider- 
ing the  ftrong  ground  afforded  by  the  nature  of  the  trufl, 
for  conftruing  the  fee  to  pafs  to  the  truftees  abfolutely, 
even  without  any  words  of  limitation;  according  to  the 
general  dofitrine  of  the  fee's  pafling  by  an  indefinite  dc- 
vjfe  ;  where  the  extent  and  execution  of  the  truft  reach- 
es 
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es  the  who'efee;  as  that  for  afale  and  difpofition  of  the 
lands  clearly  does. 

The  firft  words  alone,  it  feems,  would,  from  the  nature 
of  the  truft,    have  carried  the  fee  to  the  truftees ;  the 
latter  words  do  not  give  it  fron  them  ;  which  indeed  would 
have  been  an  exprefs  negative  upon  the  constructive  opera- 
tion of  the  firft.     But  their  effect  is  included  in  that  of  a 
devife  to   the  truftees  and  their  heirs ;  inafmuch  as  they 
exprefsly  direct  the  fee  to  the  fame  perfon  as  fuch  a  com- 
plete limitation,  would  ultimately  carry  it  to,  viz.  the  fur- 
vivor  of  the  truftees.     The   limitation    therefore  to  the 
furvivor  and  his  heirs,  does  not  contradict  the  conftruc- 
tion  of  a   joint  fee ;   it  is    merely  deficient  in   expreffion^ 
*  by  flopping  fhort  of  the  intended  extent ;  as  in  the  cafe  *P.  §2%* 
of  a  devife,  without  any  words  of  limitation,,  though  not 
fo  port   as  that  does.     And  why  is    not  the  lefs  deficiency 
to  be  fupplied,  by  construction  on  the  nature  of  the  truft 
in  one  cafe,  as  well  as  the  greater  in  the  other  ?  I  have 
the  note  of  a  modern  cafe,  where  even  in   a  devife   to 
three    perfons   (not  as  truftees    but    beneficial    devifees) 
the  apparent  intent  that   they  fliould  take  the  fee  jointly, 
ruled    the    construction  ;    notwithstanding  the    fee   was  G°odtitle  ■». 
exprefsly  limited   only    to  the  furvivor  ;  it  was  a  devife;,  k..  b.    Trin.' 
to  three  perfons,  to  have  and,  to  hold   to    them   as  pint-  Term, 
tenants    and    the    furvivors   arid  furvivor    of  them   and  ia    v°" 3" 
the  heirs  '  and  afjigns    of  fuch  furvivor  for  ever.     And  the 
;  court  of  King's  Bench  held  it  to  be  a   joint-tenancy  in 
fee. 

But  admitting  the  nature  of  the  truft,  were  not  held  to 
fupply  the  deficiency  of  the  words  of  limitation,  arid  carry 
the  immediate  fee  to  the  truftees  by  implication :  Still 
that  truft,  at  leaft,-  imports  a  power  of  conveying  and  dif- 
pofmg  of  the  fee  abfohdely,  to  effectuate  the  declared  in- 
tent arid  direction1  of  the  teftator^  for  making  the  fale  and 
difpofmg  of  the  eftate,  which  was  the  fubject  of  the  truft \ 
and  then,  thepurchafor  would  Come  in  under  the  will,  in  $  p.  j-j* 
exclufion  as  well  of  the  *  heir  of  the  teftator>  as  of  the 
heir  cf  the  furviving  truftee. 

And  fuppofmg  fuch  a  devife  made,  not  to  iruflees  but 
.  to  beneficial  devifees  ;  and  that  the  limitation  indifputably 
gave  them  a  joint  eftate  for  life7  with  a  contingent  re- 
mainder in  fee  to  the  furvivor,  fufpended  till  fuch  fur- 
vivor became  afcertained,  by  the  death  of  his  co-de^ 
vifees  j  even  in  that  cafe,  the  concurrence  of  the  heir 
U  a  at 


OTHER    PROPERTIES    OF 

at  law  would,  if  fhould  feem,  preclude  the  occafton  of  a 

fine.     For  the   heir's  joining  in  a  conveyance  with  the 

VidePurefoy     feveral  devifees  then  feifed  of  a  particular  eflate  fupport- 

<v.  Rogers.         jfJ„  /uc^  conftnvent  remainder*,  would  merge  that  particular 

Supra,  D.  280.  .5   J  in,  ■       ,  ill  -i 

eftate,    deftroy   the  remainder,    and  complete  the   title 

by  paffing  the  fee  from  the  heir  at  law  to  the  purchafer. 

(285)  Upon  the   whole,  therefore,  the  opinion  in  the  cafe 

of  Vick  v.  Edwards,  does  not  appear  to  have   been  the 

fubjecf  of  fufficient  confederation,  to  be  relied  on  as  an 

authority  againfi  the  doctrine,  relative  to  the  defcent  of 

■the   inheritance  to   the  teflator's  heir ;    which  appears 

Vide  infra         to  have  been  fo   direcfly  and  fully  eflablifhed,  by  the 

396.398'.  feveral  cafes  I  have  examined  in  regard  to  it ;  and   is 

43I"Z"3*  confirmed   by   other   cafes  cited   in  the  fequel   of  this 

effay. 
*  P.  <%6,  *  To  difpute   the  defcent   of  the  inheritance   to   the 

■heir  at  law  of  the  teftator,  in  the  cafe  of  a  contingent 
remainder  created  by  will ;  would  be  fscrificing  the  au- 
thority of  a  feries  of  cafes,  wherein  that  point  has 
■  been  folemnly  decided  and  repeatedly  recognifed  after 
the  maturefl:  difcuffion ;  to  the  occafional  opinion  of 
Lord  Talbot  in  Vick  v.  Edwards,  where  that  point  was 
not  debated,  nor  the  direct  fubject  of  decifion ;  and  the 
arguments  of  the  Mailer  of  the  Rolls  in  Carter  v.  Bar- 
'  nardijlon,  whofe  opinion  was  over-ruled  on  the  appeal 
to  the  Chancellor  in  the  fame  cafe,  and  by  the  court 
of  King's  Bench  in  Loddington  and  Kime. 

I  have  hitherto  confined  my  obfervations  on  the 
doctrine  of  the  continuance  of  the  inheritance  in  the 
grantor  and  his  heirs,  to  cafes  of  conveyances  by  way  of 
life,  and  difpofitions  by  will.  For  different  opinions 
have  prevailed  in  refpeci  to  its  admifhon  in  conveyances 
at  common  law. 

Some  have  held,  that  in  cafe  of"  a  leafe  for  life,  re- 
mainder to  the  right  heirs  of  jf.  S.  then  living,  no  eflate 
at  all  remains  in  the  grantor ;  and  that  he  cannot  enter 
for  the  forfeiture,  in  cafe  of  a  feoffment  of  the  tenant 
for  life ;  whilfl  others,  though  difinclined  to  admit  that 
*P  <27.  any  eflate  remains  in  the  grantor  *  in  fiich  cafe,  frill 
allow  him  a  right  of  entry  for  the  forfeiture,,  upon  a 
feoffment  by  the  tenant  for  life  ;  no  lefs  than  on  the  de- 
termination of  his  eflate  by  death,  before  the  contin- 
gency happens.     Thefe   opinions  are  founded  on  an  af- 

fumption, 
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fumption,  that    the    remainder     mujl    pafs    out    of  the  VidcPiowd. 
donor,  at  the  time  of  the  livery ;  and  confequently  that  *5>  ^M* 
no  eftate  fhall  remain  in   him  after  fuch  livery ;  and  56^ 
therefore  in  the  cafe  of  a  leafe  to  one  for  life,  remain-  c°-  Lit.  34«« 
der  to  the  right  heirs   of  J.  S.;  the  remainder,  they  ^p  w 
tell  us,  is  in  abeyance,  or  in  nubibus,  or   in  gretnio  legis ;  5^. 
though   by  way  of  fome  fort  of  compromife  between 
common  fenfe,  and  the  fuppofition  of  an  eftate  pafling 
out  of  a  man,  where  there  is  no  perfon  in  rerutn  nafurd, 
no  object   befides  hard  and  hardly  intelligible  words  for 
the  reception  of  it,  at  the  time  of  the  livery ;  they  are 
compelled  to  admit  fuch  a  fpecies  of  intereft  to  remain 
in  the  grantor,  as  upon  the   determination  of  the  eftate 
before   the   contingent  remainder    can   take   place,    in- 
titles  the  grantor  or  his  heirs  to  enter  and  re-afTume  the 
.eftate. 

Thus  in  cafe   of  a  leafe  for  life  or  in  tail,  remainder  2  R°H.  Abr. 
to  the   right  heirs  of  J.  S    if  tenant  for  life    dies,  or  4»8.  pi.  1, ». 
•tenant  in  tail  dies  without  iffue   living    J.  S.  it  is  laid 
down,  that  as  the  heirs  of  J.  S.  can  never  take,  there- 
fore the   donor  fhall  have   the  land    again.     What  is 
*  this,  in  effect,  but  admitting,  that  no   more  actually  *  P.  528, 
pa{Ted  out   of  the  grantor,  than  the  eftate  to  the  tenant 
for  life   in  tail,  until  and  unlefs  y.  S.  died   before   the 
eftate  of  fuch  tenant  determined  ? 

But  ftill,  fqme  denied  the  right  of  entry  of  the  donor 
for  a  forfeiture  of  the  tenant  for  life  ;  as  in  the  cafe  put 
by  Croke  in  BecFs  cafe,  Lit.  Rep.  160.  whilft  others  held 
a  contrary  doctrine ;  agreeable  to  the  opinion  of  Tel- 
yerton  and  Hutton  in  their  arguments  on  the  fame  cafe ; 
and  that  of  the  Mafter  of  the  Rolls  in  Carter  y.  Bar-  Supra,  a8r, 
nard'ifion  above  noticed. 

Nov/,  without  entering  into  the  grounds  of  diftinc- 
tion  between  the  determination  of  the  eftate  for  life  by 
forfeiture,  and  by  death  of  tenant  for  life ;  it  muft  be  an 
object  of  no  fmall  curiofity,  to  underftand,  how  a  re- 
mainder can  pajs  from  a  donor  until  there  exifts  fome 
\<donee  to  receive  it  of  him;  if  it  paffes  at  all,  the  con- 
clufion  rather  feems  to  be,  it  paffes  to  fomebody ;  and 
whilft  it  does  not  pafs  to  any  body,  one  might  fuppofe  it 
aces  not  pafs  at  all.  And  however  profound  a  folution' 
of  this  difficulty,  may  be  difcoverable  by  adepts  in  legal 
jiore,    under  the   expreflions  "  in  abeyance,"  "  in  nubi? 

i    bus:* 
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ju8.  a. 


bus"  or  "  ;"«  gremio  legis ;  I  cannot  but  think  it  a  more 
arduous  undertaking,  to  account  for  the  operation  of  a 

*  P.  529.      feoffment  ff  or  conveyance,  in  ami  filiating  an  eftate  of 

inheritance,  Or  transferring  it  to  the  clouds,  and  after- 
wards regenerating  or  recalling  it  ait  the  1}eck  of  fome 
contingent  event ;  than  to  reconcile  to  the  principles, 
as  well  of  common  law  as  of  common  fenfe,  a  jufpenfion 
of  the  complete  or  abfolute  operation  of  fuch  feoffment 
Of  conveyance,  in  regard  to  the"  inheritance,  till  the 
intended  ch'annel'for  the  reception,'  of 'fuch  inheritance 
comes'  into  exigence ;  in  any  cafe  at  lead,  where  a' 
prefent  eftate  of  freehold  pafTes  in  the  mean  time,  as 
the  immediate  and  initiate  fu'ojeclf  of  the  operation  of 
fuch  conveyance.'  The:  doctrine  of  eflates  to  be  en- 
larged upon  condition,  may  be  referred  to  for  fuch  a 
vide  Co.  Ut.  principle,  as  no  new  thing  in  our  'law  ;  and  the  feveraj 
ai7-  cafes  cited  by  Lord  Co^againft  the  opinion  of  the  fee-' 
fnrAple  paffmg  before  the  condition  performed,  in  cafe  of 
a  feoffment' to  one  for  years,  upon  condition  to' have  an 
eflate  of  freehold  or  inheritance  on  payment  of  a  cer- 
tain fum,  &c;  iliew,  that  there  was  no  fuch  univerfally' 
allowed  abfurdity,  in  the  texture  of  cur  common  lav/, 
as  to  prevent  the  inlieritance  continuing  in  the  grantor, 
where  there  was  no  paifage  for  its  tranfition,  open  at  the5 
time  of  the  livery.'  :    -■-"■-■■•■     •        — 

Indeed,  Hales  Juftice,  in  the  cafe  of  Colthirjl  v.  Be- 

*  P.  530.     jujhin,   utterly  denied  what  had  *  been  alledged,   that? 
Plowd.  31.  a„     the  remainder  ought  to  pafs  out  ofjhe  leffor  at  the  time 

-  ■ '  -'-.  ,-   '•■    of  the' feoffment',  and  put  feveral  appofite  cafes,  to  prove' 
that  at  common  law,  a  freehold,  by  agreement  had  upon 
the   livery,  might  be  transferred  from  one  to  another, 
by   matter  ex  pofl  fafto,  -without  paffing  out  of  the  do- 
nor at  the   time  of  the  livery.     And  Brooke,  I  obferve, 
ftates  a  cafe   directly  to  this  point;  int.  A.  :makes  a 
Brook.  Read,    le'afe  for  life  oh  conditionHhat  if  the  leffee   has  ifllie  in 
en  Stat.  Lim.     \^IS  \{fe  the  , land  fliall  remain  to  IV.  in  fee  ;  ^.recovers' 
4"   •      <     ■     againft  the  leffee  by  writ   of  wafte,  and  has  exe^cutiofli 
leffee  has  iffue  and  dies.     No  action  of  forme  don  accrues' 
to     W. ;    becauie    'he   fee   remained   in    A.    until   leffee 
had  iffue,  and  then  the  recovery  defeated  the  firft  limi- 
tation.      .■:.'.',:;..'.•.;•■       :':y: 
.  \  It  may  be  proper  to  caution  the   reader,  againft  con- 
founding this  laft  cited  cafe,  with  .the  inftances  of  limi- 
■;  ■    .     -"  ."•';. tatious 
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tations  over   on  conditions  to  defeat  the  particular  eftale  ;  Vide  fupra, 
for,  here  the  word  remain  applies,  as  to  the  poffeffion,  to       19°> 
the  expiration  of  the  leffee's  eftate  for  life,  and  means 
a  commencement   only  in  intereji  upon  his  having   iflue 
in  ^.'s  life- time. 

Gilbert  in  the  manufcript  treatife  before  referred  to,  Supra,  p; 
after  ftating  the  cafe  of  a  leafe  for  life,  remainder  to  "5- 
the   right  heirs  of  J.  S.  then  living,  and  adopting  the 
pofition  of  the  *  remainder's,  being  in  abeyance,  that  *  P.  531, 
is,  as   he  fays,  in  no   perfon  but  in  nubibus,  becaufe  the 
donor  has   limited  it   out   of  him,  and  all  remainders 
muft  pafs  out  of  him  at  the  time  of  the  limitation ;  ob- 
ferves,  Lt   may  be  objected,  that  then   fuch  remainders 
ought  to  efcheat   to   the  lord  ;  as  well  as  where  his  te-  , 

nant  dies  without  heirs ;  for  they  actually  paffe4  out 
of  the  tenant  and  though  they  could  not  veft  in  the 
perfons  intended  ;  yet,  it  was  not  reafonable  they  mould 
return  to  the  feoffor,  againft  his  own  grant,  and  when 
he  had  by  his  own  act  parted  with,  and  given  them 
away ;  but  the  lord  ought  rather  to  have  them  by 
efcheat.  In  anfwer  to  which  objection,  he  fays,  it  is 
to  be  obferved,  that  the  reafon  of  the  efcheat  is  the 
death  of  the  tenant  without  heirs,  and  that  fo  are  the 
words  of  the  precipe ;  but  nothing  vefted  in  J.  S.  or  FItz.  N.  B, 
his  heirs,  and  therefore,  the  lord  could  have  no  efcheat  l^' 
as  from  them.  And  as  to  the  feoffor,  he  or  his  heirs 
were  ftill  in  effe  ;  and  fince  the  grantee  could  not  take  the 
remainder,  and  no  other  perfon  had  a  right  to  claim  it ; 
it  muft  return  back  again,  and  fettle  in  the  feoffor,  as  if 
no  difpofttion  had  been  made. 

Now  what  does  fuch  anfwer,  to  the  objection, 
plainly  amount  to,  more  or  lefs,  than,  that  the  feoffor 
and  his  heirs,  ftill  continued  *  tenants  to  the  lord  y  be-  *P.  §32, 
caufe  neither  the  grantee  nor  any  other  perfon  in  the  world, 
having  acquired  any  right  under  the  limitation  of  the  re~ 
mainder,  'it  was  as  much  out  of  the  cafe,  and  the  feoffor 
and  his  heirs  as  fully  intitled,  as  if  it  had  never  been 
made  ?  To  'whom  then,  could  it  ever  have  pafled  out  of 
the  grantor?  And  from  vjhom  could  it  ever  return  to 
him?  Where  is  the  fenfe,  in  faying,  a  remainder  muft 
pafs  out  of  the  grantor,  in  a  cafe  where  you  deny  it 
ever  paffed  at  all  to  the  grantee  or  any  body  elfe  ?  Or 
w%t  livery  muft  have  its  immediate  operation,  in  a  cafe 

where 
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where  it  is  admitted   to  have  left  the  eftate  in  the   fame 
plight  exactly  as  if  it  had  never  been  made  at    all  ?     Would 
there  not  be  better  fenfe   in  confidering  the  difpofition  it- 
felf,  in  all  thefe  cafes,  as  put  mfufpence,  till  the  event  or 
contingency  referred  to,  decides  its  effect  ?  What  is  there 
to  move  the  fubfifting  eftate  in  the  lands  from  the   grantor, 
before  the    alienation  of   it  takes  effeEt  ?     That  alienation, 
may  indeed  reft  in  abeyance  or  expectation,  till  the  con- 
tingency or  future    event   gives  it   operation.     And  it  is 
thai,  rather  than  the  rrfpited  inheritance,  to  which,  dur- 
Vide  Co.  Lit.    *n8  *ts  mere  potential  undecided  operation,  the  alluficn  of 
342'.  b.  — caput  inter  nubila  condit—  feems  moil  applicable. 

lT;533-  *  In  fhort,  to  bring  this  doctrine  to  the  tefl  of  com- 

mon reafon,  we  may  ftate  it  thus :  A  man  makes  a  dif- 
pofiticn  of  a  remainder  or   future  intereft,  which  is    to 
take   no  effefl   at  all  until  a  future  event  or  contingency 
happens  ;  it  is  admitted  that  no  intereft  paff.es  by   fuch  a 
difpofition  to  any  body,  before  the  event  referred  to  takes 
(286)       place.'    The  queftiOn  is,  what  becomes  of  the  intermedi- 
ate reverficnary  mtereft,  from  the   time    of  the    making, 
fuch yz^wT-v  difpofition  until  it   takes  eff eft  ?  It  was  in  the 
grantor  or  teflator  at  the  time  of  the  making  fuch  difpo- 
fition; it  is  confefTedly  not   included   in  it.     The  natural 
conclufion  feems   to    be,  that  it  remains  where  it  was, 
viz:  in  the  grantor  or  the  teflator  and  his  heirs,  for  want 
of  being  departed  with'  to  any  body  elfe. — When  the  fu- 
ture diipofiticn  takes  effect,'  then  the  reverfionary  or  fu- 
ture intereft '  paffes  purfuartt  to  the  terms  of  it;  but  if 
fuch  future  difpofition  fails  of  effect,  either  by  reafori  of 
the  determination  of  the  particular  eftate,  failure  of  the 
.contingency,' Or  otherwife  ;  what  is  there  then,  to  draw 
the  eftate"  which  was ,  the   intended  fubject  of  it,  out  of 
the  grantor  to  his  heirs,  or  to  the  heirs  of  the  teftator? 
Or  who  can  derive  title  to  an  eftate,  under  a  profpeflive 
difpofition,  which   ccnfeffedly  never  takes  any  effect  at 
all  ?       ■■;■"■•  ''.>••? .*«•?•  :•::    »-v       •••••• 

*  P.  534.          Another  obferyaticn  is,  that  a  contingent  remainder  of 

Weak  and,       inheritance  is  tranfmiffible  to  the  heirs  of  the'perfon   to 

polTexf  I!.       wnom  lt  i's  limited,  if  fuch    perfon  chance  to  die  before 

',;,  ,    .  the  contingency  happens.     This   appears   as  well   in    the 

above  cited  cafe  of  Fiek'v.  Edwards,  as  in  that   of  Weak 

and  Lower  ftated  in  the  next  page 0  >  •  -  •■ 

:    i    ..*]    ■  .   .     ■    ..  ....  ,-       ,->,->    ,..;"';'...  The 
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The  fame  law,  it  feems,  holds  with  refpeft  to  future  ^fs'cafe' 
tifes,  as  where  A.  feifed  of  the  manor  of  S.  covenanted  there  ,.ited. 
with  another,  that  when  J.  S.  mould  infeofF  him  of  the 
manor  of  D.  that  he  would  (land  feifed  of  the  manor  of  . 

S.  to  the  ufe    of  the   covenantee    and    his    heirs.     The  ,../„   '  , 

,  Vide  Gurnel  v. 

covenantee   died,   j.   S.  enfeoffed  the   covenantor,  and  Wood, 
the  heir  of  the  covenantee  was    adjudged  to  be  jn,  in  Vln-  v- 8-  P- 
courfe  and  nature  of  a  defcent.     And  in  general  it  feeing  t  Vezey,3^ 
that  contingent  interefls  pafs  to  the  real  or  perfonal  reprer  237. 
fentatives,  according  to   the  nature  of  fuch  interefls,  as  £nd  v  g^Y  "" 
well  as  vejied  interefls,  fo   as  to  entitle   fuch  reprefenta-  ?  Bio.  Caf. 
tives  to  them  when  the  contingencies  happen*  Parl-  388- 

But  fome  cafes  may  arife,  where  the  exijience  of  the  e"fca'4^  " 
devifee,  Sc.  of  the  contingent  interefl,  at  fome  particu- 
lar time,  may  by  implication  enter  and  make  part  of,  the 
contingency  itfelf,  upon  which  fuch  interefl  is  intended 
to  take  effect.     As  in  a  modern  cafe  *  of  a  fettlement  of  *  P-  533° 
the  wife's   lands,  on  herfelf  for    life,  remainder'  to  her  Moorhoufc*., 
hufband  for  life  if  any  iffue  of  the   marriage  mould  fo  ,  Black.  Rep. 
long  live,  remainder  to  all  the  children  in  fee ;  and  if  fhe  638, 
died  without  iffue,  or  fuch  iffue  died  under  twenty-one, 
then  as  to  one  moiety  to  the  hufband  in  fee.     The  court 
of  King's  Bench   held,  that  upon  all   the  circumflances  of 
the  cafe,  the  contingency  on  which  the  hufband's  eftate 
in  fee  was  to  arife,  was  that  of  his  furvjving  (viz..  living 
at  the  death  of)  his  wife,  and  that  as  he  died  firfl,  the 
contingency  never  arofe. 

We  are  to  remember,  however,  that  a  contingent  re-  Moor  554.  pi; 
mainder  may,  before  it   vefls,  be  paffed  by  fine  by  way  7  5°- 
of  efloppel,  fo  as  to   bind  the  interefl  which   fhall  after- 
wards accrue  by  the  contingency.     As  where  A-  made  a 
feoffment  to  the    ufc   of  himfelf  for  life,  and  after  the 
death  of  himfelf  and  M.  his   wife,  to  the  ufe  of  B.  (his  PoIkx-  S4« 
eldeft  fon)  for  life,  and  after  the  death  of  J.  M.  and.B.L(^£™' 
to  the  ufe  of  B.  and  the  heirs-male  of  his  body,  and  for 
default  of  fuch  iffue,  to  the  ufe  of  the  heirs  of  B. ;  B. 
had  iffue   a   daughter,  and  then  by  fine  and  indenture 
granted   to  D.  for  500  years?  to  commence  after    the 
death  of  A.  ;  B.  died,  M.  died,  A.  furvived  ;  it  was  held  V^e  fnpra,  $i 
that  the  eftate  limited  to  B.  was  a  contingent  remainder;  "9' 
for  the  particular  eflate  was  only  for  the  life  of  A.  where- 
as Z?.'s  eftate  was  not  *  to  commence  till  after  the   death  *p.  egg' 
hi.  A.  and  M.  and  though  JS.  levied  the  fine  for  500  years 
*»    i-»    —         ■.  v.      v ■    ■  1  ,;  •■-•,..  anU 
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and  died,  before  the  contingency  happened  ;  yet  his  heir 
afterwards,  when  the  contingency  happened,  was  bound 
by  the  fine,  and  the  leafe  for  500  years  to  £>.  took  place; 
for  it  was  agreed  that  the  contingent  remainder  defcended 
jto  his  heir ;  and  though  the  fine  operated  at  firft  by  con- 
clusion, and  paffed  no  interefl,  yet  the  eftoppel  mould 
bind  the  heir ;  that  upon  the  contingency  the  eftate  by 
eftoppej  became  an  eftate  in  intereft,  of  the  fame  effect 
as  if  the  contingency  had  happened  before  the  fine  was 
levied ;  that  if  the  fine  had  been  in  fee,  it  would  have 
barred  the  heir,  and  operated  to  the  benefit  of  the  pof- 
feftion,  as  the  fine  of  a  diffeifee  to  a  ftranger ;  but  being 
only  for  years,  the  fee  was  veiled,  and  the  term  good,, 
being  drawn  out  of  the  fee. 

The  fame  point,  as  I  have  already  obferved,  was  efta- 
blifhed  in  the  cafe  of  Vick  v.  Edwards,  though  Lord 
'Talbot  did  not  feem  to  advert  to  the  circumftance,  of  the 
fine's  being  levied  by  the  per/on  who  had  the  particular  ef- 
tate for  life,  as  well  as  the  contingent  remainder;  and 
confequenrly  deftroying  that  contingent  remainder,  in- 
Supra,  p.  284.  ^eacj  Q£  mere|y  pa{ring  it  by  eftoppel.  But  for  the  rea- 
fons  I  have  above  noticed,  the  heir  appears  in  that  cafe  to 
*•  537-      have  been  excluded  at  all  events. 

(289)  *  That  a  contingent  remainder  cannot  be  paflecl  or  tranf- 

ferred,  by  a  conveyance  at  law,  before   the  contingency 

happens,  otherwife  than  by  way   of  eftoppel  by  fine  (or 

An/vide9*'       ^ya  common  recovery,  wherein  the,perfon  intitled  to  the 

Pigg.  Com.        contingent  eftate  comes  in  as  vouchee,  agreeable  to  the 

E.ecov.  iyi.       opinion  delivered  by   the  court  in  Pells  v.  Browns  cafe, 

though  Mr.  Piggot   makes  a  quare   upon  it)  appears    by 

Vide  Wright      the  above   cited,  cafes   of  Weak  v.  Lower,    and    Vick  v. 

J'  w"§ht»  in-  Edwards.     But  contingent  eftates  it  feems  are  affignable 

in  equity,  as  I  fhall  £hew  hereafter. 

And  contingent  eftates,  appear  formerly  to  have   been 

held,  not  de-yifable  by  the  perfon  intitled  thereto,  whilfl 

they  remained   contingent,  as  in  the  cafe    of  Bijbop  v. 

Fountain.  Fountain  :  where  A.  devifed  land  to  atruftee  and  his  heirs, 

''&  Ley.  4*7.       in  truft  in  the  firft:   place  for  payment  of.  debts,  then  to 

♦•  pay  an  annuity  to  his  (the  teftator's)  natural  daughter  M. 

for  life,  and  if  me  had  any  children,  to  convey  fuccef- 

frvely  tothofe  children,-'  and  for  want  of  fuch  iftue,  or  if 

fuch  iflue  died  without    iffue,  then  to  be  conveyed  to  C. 

and  his   heirs;  and  the   teftator  gave  Can  annuity  till 

fuch 
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fuch  eftate  fhould  come  to  him,  and  if  he  claimed  anything 
during  the  life  o/M..or  any  of  her  iffue  t  then  he  was  to  be 
excluded  having  any  thing  out  of  the  ejlate.- 

*  C.  died,  leaving  a  fon  J .,  who  during  the  life-time  *P.  $3^* 
of  M. ■  devifed  the  lands  and  died.  M.  afterwards  died 
Without  iffue.  The  heir  of  the  truftee  thereupon  con- 
veyed the  lands  to  the  heirs  of  C. ;  upon  which  the  de-  (290) 
vifee  of  J.  brought  a  bill  to  have  the  lands  conveyed  to 
him,  fuppofing  an  equitable /eftate  to  have  been  verted  in 
C.,  and  confequently  that  it  was  well  devifed  by  J.  the 
fon  and  heir  of  C.  But  it  was  refolved,  it  feems,  by  the 
Lord  Keeper,  with  the  afliftance  of  Ch.  Juftice  Treby 
and  Baron  Powell,  after  many  arguments,  that  J.  had  no 
eftate  devifable,  but  a  mere  poffibility  during  the  life  of 
M.  or  any  of  her  iffue  ;•  and  fo  the  devife  by  him  wa$ 
void,  and  the  lands  well  conveyed  to  the  heirs  of  C. 

The  reafons  upon  which  the  eftate  devifed  to  C.  was 
held  a  mere  poffibility,  during  the  life  of  M.  or  any  of 
jier  ifllie,  are  not  ftated  or  mentioned ;  but  probably  this 
refolution  was  grounded  on  the  claufe,  which  excluded 
C.  from  having  any  thing  out  of  the  eftate,  if  he  claimed 
any  thing  during  the  life-time  of  M.  or  any  of  her  iffue  ; 
which  claufe  poffibly  was  confidered,  as  rendering  the 
devife  to  C.  dependent  upon  the  condition  of  his  not 
claiming  during  the  life  of  M-  or  any  of  her  iffuej  and 
confequently,  contingent  until  that  condition  was  per- 
formed;  which  could  not  be  in  his  life-time  before  the 
deceafe  of  M.  without  iffue. 

Unlefs  we  recur  to  fome  reafon  of  this  nature,  for  fiif-  *  P.  $*g, 
pending  the  effecl:   of  the  devife  to  C  in  that  cafe,   it        (-91) 
jhould  feem,  that  he  would  have  taken  the  equitable  re-  vide  9  Co. 
mainder  in  fee,  expectant   on  the  deceafe  of  M.  and  the  Sunday v" 
failure  of  the  iffue  of  her  body  ;  which  would  have  been  cife,  &  a 
a  vefted  eftate.;  and  clearly  devifable.  Je\k10" 

So  in  the  cafe  of  Ives  v.  Legge  hereafter  more  particu-  stonehoufe. 
lady  ftated,  according  to  a  manufcript  note  which  I  have 
been  furnifhed  with,  Lord  Hardwicke  faid,  that  in  order  Vide-infnf, 
to  make  the  devife  by   W.  L.  good,  it  muft  be  a  vefted  p-  29<J"     " 
remainder. 

\  But  we  are  to  obferve,  that  the  opinion  of  contingent 
remainders  not  being  devifable,  feems  to  have  arifen 
from  too  narrow  a  conftrufiition  of  the  word  "  having"  in 
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the  flatute  of  wills,  by  underftanding  that  word  as  "feifed 
of,"  as  well  as  from  the  ufual  form  of  pleading,  that  the 
teflator  died  feifed  of"  &c. ;  which  predicament  not  being 
applicable  to  the  eflates,  before  they  are  vefled,  would,  if 
requifite  to  the  power  of  teftamentary  difpofition,  have 
ranked  them,  in  that  refpeG;,  with  eflates  not  acquired 
till  after  the  time  of  the  will.  And  therefore  we  find  that 
contingent  interefls  of  chattel,  or  perfonal  interefls  were 

*  p  '*  allowed  to  pafs  by  the  teftamentary  difpofitions,  though 

•  '.'.;*■'      inheritable  interefls  were  not  fo. 

But  modern  decifions  have   extended  the  fame  power 

of  teftamentary  difpofition  to  contingent  and  executory 

tlefcendible  interefls,  by  confidering  the  word  "  having"  in 

the  flatute  of  wills,  as    equivalent  to  having  an  interefl 

\  |      in. 

Selwyn  <v.  Thus  where  J.  S.  being  tenant  for  life,  remainder  to 

Sdwyn.  ^s  gr^  pon  yf#  jn  taii  maie    he    witij  his    fjr£i  fon  jm 

2  Bur.  1131.  '  "".  -' 

a  Black  Rep.     conveyed  the  lands  by  bargain  and  fale  inrolled,  to  an  in- 
25x-  tended  tenant  to  the  precipe,  for  fuffering  a  common  re- 

covery, which  was  to  enure  to  the  ufe  of  J!  S.  the  fa- 
ther, for  life,  remainder  to  the  ufe  of  J.  the  fon  in 
.fee.  Afterwards,  and  before  the  return  of  the  writ  'of 
entry,  J.  the  fon,  made  his  will,  and  thereby  devifed  all 
his  freehold  and  other  eflates ,  tv  here  of  he  or  any  per  fon  or  per- 
fons  in  trujl  for  him,  were  feifed  or  poffeffed,  either  in  rever- 
fion,  remainder  or  expectancy,  and  all  his  eflate,  right,  title 
and  interef  therein,  to  his  father  in  fee.  And  he  died  the 
day  after  the  return  of  the  writ  oifeifin,  without  alter  r 
ing  or  re-publifhing  his  will.  And,  upon  a  queflion 
fP.  541.  referred  from  Chancery  to  the  Court  of  King's  Bench, 
Whether  the  hereditaments  comprifed  in  the  bargain  and 
fale  paffed  by  the  fon's  will ;  *  which  turned  on  two 
points,  Firjl,  Whether  at  the  date  of  the  wilj  he  had  any 
life,  eflate  or  interefl  in  the  premifes  to  deyife,  fecondly, ,"  if 
he  had,  whether  the  fubfequent  recovery  was  a  revoca- 
tion ;  the  court  of  King's  Bench  certified  their  opinion, 
that  the  hereditaments  comprifed  in  the  bargain  and  fale 
paffed  by  the  will  of  J. 

The  reporter  fays,  that  in  the  courfe  of  the  arguments 
in  the  above  cited  cafe,  the  court  repeatedly  exprefTed 
|heir  approbation  of  the  cafe,  of  Sir  John  Ferrers  and  Sir 
*fohn  Curfon,  againfl  Sir  Richard  Farmer  and  others,  Cro, 
Ifac.  64.3. ;  and  therefore  it  is  likely,  that  they  confidered 
the  whole  as  one  conveyance,  which  mil  ft  relate  to  the  date 

of 
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of  the  bargain  and  fale  ;  which  was  perfected,  made  atn 
folute,  and  delivered  from  objections  by  the  fubfequenn 
ceremonies. 

He  fays,  it  is  probable  too,  from  fome  expreflions  drop- 
ped, they  might  think  that  J,  the  fon,  by  virtue  of  the 
bargain  and  fale,  had  a  voidable  contingent  executory  ufe, 
to  arife  out  of  the  fubfequent  common  recovery — That 
fuch  a  ufe  was  devifable  ;  and  that  the  fubfequent  reco- 
very executed  fuch  ufe,  and  made  it  abfolute. 

*  And  afterwards,  in  the  cafe  of  Roe  v.  Griffith,  Lord      P«  542- 
(  Mansfield  {aid,  that  in  Selwynx.  Selwin,  he  was  prepared  J.Q?ac  '    ep* 
to  have  Jhewn  with  the  concurrence  of  all  his  brethren,  Supra,  p.  49. 
that  in  all  contingent  fpringing  and  executory  ufes,  where  the 
perfon  who  is  to  take  is  certain,  fo  that  the  fame  may  be  de- 
scendible, they  are  alfo  devifable.     That  they  were  conver-    . 
tible    terms. — Though  the  great    ground    on    which  the 
eourt  went,  in  that  cafe,  was,  that  the  deed,  recovery, 
and  whole  tranfaftion,  were  to  be.  confidered  as  one  con- 
veyance. 

And  whera  a  teftator  devifed  his  real  eftates,  in  trufl  Mo°r  e* Ux- 

f.         .  ~  .         .  .  J.  v.  Hawkins, 

for  his  fon  /.  and  that  if,  he  mould  die  without  lime,  under  before  Lord 
age,  they  mould  go  to  C,  his  heirs  and  affigns.     C  after-  Northingtoo 
wards  devifed  "  all  his  ejlates  whereof  he  was  feifed  in  pof-  JfyLord 
"  fefjton,  remainder  or  reverfion,"  and  died  in  the  life-time  Loughbo- 
of  J.  who  afterwards  died  under  21,  and  without   iffue.  j?,"^'™ 
Lord  Northington  faid,  "  he  never  had  a  doubt   fmce  he  Com.  PI. 
'*  was  25  years  old,  that  thofe  contingent  remainders  were  33-4- 
"  devifable,  notwithstanding  fome   old  authorities  to  the 
ff  contrary ;  that   he   font  the   q'ueilion,    however,    into 
"  the  King's  Bench,  in  the  cafe  of  Sekvin  v.  Selwin,  for 
"  the  fatisfaftion  of  the  parties ;  and  the  certificate  of  the 
"  Judges,   in  that  cafe,    implied,    he  thought,  that  they 
"agreed  with   them   in  *  opinion— and  he  thought  the*  P.  543. 
"  point  was  fettled,  and  Ought  not  to  be  fhaken." 

So  where  a  teftator  devifed  his  dwelling-houfe,  &c.  to  J^'j^X' 
his  brother  T.   L.,  until  his  (the   brother's  younger!)  fon  Rep.  Com.  ^ 
y.  or  any  other  of  his   younger  fons,  mould  attain  the  pl- 3°- 
age  of  twenty-one  years  ;  and  in  cafe  he  mould  have  no 
younger  fon  that  mould  attain  the  faid  age,  but  only  one 
fon  that  mould  attain  it ;  then  until  fuch  only  fon  fhould 
attain  that  as;e.-— And  when  his  faid  nephew  J.  or  any 
other  of  the  younger  fons  of  his  faid  brother  T.  L.  mould 
attain  the  age  of  twenty-one  years,  then  he  gave  his  faid 
dwelling-houfe,  &c.  unto  his  faid  nephew  J',  or  unto  fuch 

other 
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other  fon  as  for  the  time  being  fhould  be  a  younger  fori 
pf  his  faid  brother  T.  L.,  and  fhould  firfl  attain  his  age  of 
twenty-one  years,  and  to  the  heirs  and  affigns  of  fiich 
younger  fon  for  ever.  The  teflator  left  his  faid  brother 
'  his  heir  at  law,  and  T.  and  the  faid  J.  the  fons  of  his  faid 
brother  (who  were  his  only  iffue).  jr".  died  under  21  years 
of  age  ;  and  afterwards  T.  in  the  life-time  of  his  father 
T".  L.  devifed  all  his  worldly  eflate,  of  what  nature  or  kind 
foever,  'whether  in  poffeffion,  remainder  or  reverjion,  that  he 
floould  die  feifed  or  poffeffed  of,  inter efled  in,  or  intitled  to,  in- 
v>e fled  in,  or  JJjould  belong  to  him  at  his  deceafe,  wherefoever  or 

fc'P.  1544..  how  foever  in  any  manner  or  wife  unto  his  wife  in  *fee.  Up- 
on this  czfe  three  queflions  arofe :  Firfl,  Whether  there 
was  a  vefled  interefl  in  T. ;  fecondly,  Whether,  if  it  was 
contingent,  it  was  devifable ;  and  thirdly,  Whether  it  paffed 
by  the  will. ' 

Lord  Loughborough  faid,  the  difcuffion  of  the  firfl  quef- 
tion  was  unneceffary ;  for,  taking  it  to  be  a  fpringing 
contingent  executory  ufe  in  T.,  they  were  all  of  opinion 
that  it  was  devifable,  and  paffedby  his  will.  And  he  ob- 
ferved  upon  the  cafe  of  Msor  v.  Hawkins  above  cited, 
that  it  was  a  liberal  and  right  determination,  and  judg- 
ment was  given  accordingly. 

And '  upon  a  writ  of  error  in  the  court  of  King's 
Bench,  that  court  confirmed  the   decifion  of  the  Com- 

3  Dumf.  &  mcri  pleas  in  the  fame  cafe.  Lord  Kenyon  obferved, 
that  the  flatute-  which  enabled  perfons  "  having'1  any 
manors,  lands,  &c.  to  devife,  mufi  mean  having  an  in- 
terefl in  the  lands ;  and  he  diflinguifhed  between  fuch  a 
contingent  interefl,  and  a  mere  poffibility,  like  that  which 
an  heir  has  from  his  anceflor ;  which  was  nothing  more 
than  the  hope  of* a  fucceffion,  and  not  fubje<5t  to  difpo- 
fition.     And   his   Lordfnip   hoped   the  point   would   be 

underflcod   to   be  fully   at  feft. Afburjl  J.  faid,  the 

plain   meaning  of   the  ftatute   was*   that  every  perfon 

*  P.  <\A.<\.  who  had  a*  valuable  infer efl  in  lands,  mould  have  the 
power  of  difpofing  of  it  by  will.  Buller  J.  obferved, 
that  if  it  were  fuch  an  interefl  as  was  defensible,  it 
feemed  flrange  to  fay ,  it  was  not  alfo  devijable  ;  that 
they  miifl  both  be  governed  by  the  farm  principle ;  and, 
that  it  was  a  found  diftinclion  that  had  been  taken  by 
the  Chief  Juflice,  between  a  bare  poffibility  and  a  pof- 
fibility accompanied  with  an  interefl. — And  Grofe  J.  re- 
marked 
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marked  that  the  4th  fe£r.  of  34  and  35  II.  8.  c.  <,., 
which  was  explanatory  of  32  H.  8.  c.  1,  declared  that 
all  perfons  having  a  fole  eflate  or  intereft  in  lands,  &c. 
might  devife;  which  \did  not  include  a  bare  pofiibility  or 
hope  of  fucceflion  ;  but  a  pombility  accompanied  with  an 
intereft. 

The  above  authorities,  I  apprehend,  have,  on  folid 
grounds,  eftabliftied  the  power  of  tell  amenta  ry  difpo- 
fition  of  contingent  and  executory  eftates  and  poffibi- 
lities,  accompanied  with  an  interejl ;  and  of  fach  as  would 
be  defcendible  to  the  heir  of  the  objeft  of  them  dying  be- 
fore the  contingency  or  event  on  which  the  veiling  or 
acquifition  of  the  eftate  depended.  But  the  dechlons 
do  not  appear  to  reach  thofe  cafes,  where  neither  the 
contingent  intereft  itfelf  Is  tranfmiflible  from  any  perfork 
until  the  contingency  decides  him  to  be  an  objecf  of  the 
limitation,  nor  the  perfon  or  perfons,  to  or  amongft 
whom  the  contingent  *  or  future  intereft  is  directed,  *  P.  546, 
is  or  are  in  any  degree  afcertainable,  before  the  contin- 
gency happens  ;  as  in  the  cafe  of  a  contingent  or  exe- 
cutory limitation  to  the  right  heirs  of  J.  S.  (then  living) 
where  the  defcription  of  the  perfon" to  take,  cannot  be 
confined  to  or  among  any  afcertainable  perfon  or  per- 
fons, during  the  life  of  J  S. ;  nor  can  it  therefore  be 
faid,  in  whom  fuch  interejl  is;  nor,  confequently,  that 
it  is  in  any  body,  during  that  period :  nor  will  it  be  tranf- 
miflible or  defcendible,  from  any  one  dying  befcre  it 
becomes  veiled. 

And  it  is  further  to   be   obferved,    with  refpect   to 
contingent  remainders,  (what  indeed   is  but  an  inference  viJs  fupra,  j 
from   the   observations  I  have   already  made   upon  the  l8- 
definition  of  a   remainder)  that  a   fee  cannot,  at   com- 
mon law,   be   limited  on   a  fee  ; -as   if  lands   a'-re  limited  1  fcq.  Abr. 
to  one  and  his  heirs,  and  if  he  dies  without  heirs,  then  J5"'6  «•'»•"'■ 
to  another;  this  laft  limitation  is  void.     So  if  lands  are  ,l.*."J's  J"" 
given  to   one  and  his   heirs  fo  long  as  J.  S.  has  iffue,    .    (2C,"\ 
and  after  the  death   of   /'.  S.   without  iffue,    to   remain 
over  to  another;   this  remainder   is   iikewife  void,  be- 
caufe  the  -firft  devifee   had  a  fee,  tho'   it  was  a  ba-fe  and 
determinable  fee.— -So  where  "one  devifed  lands   to  the, 
^prior  and  convent  of  B.  fo  that  they   paid  annually  to   l  Sq   ,,;.jr 
the   Dean  and    Chapter  of  St.  Paul's  fourteen  marks,   186:  j>t,  3,. 
and    if    *■  they   failed    of   payment,,    that   their    eftate    ^  p-'V*''- 

ihould  '  ^Si 
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fhould  ceafe,  and  that  the  faid  dean  and  chapter  and 
their  fucceffors  fhould  have  it;  it  was  held  that  this 
limitation  over  was  void ;  becaufe  as  the  firft  devife  car- 
ried a  fee,  nothing  remained  to  be  difpofed  of;  and 
executory  devifes  after  a  fee  fimple  were  in  former  ages 
unknown. 
j  Eq.  Aisfi  But  at   this   day   fuch  limitations  may  be  good  in  a 

Sapit-  Z\Qt       W1^»  or  ^y  waJ  °^  u*"e>  uPon  a  contingency  that  may 
—2.03'.  happen   within  a  reafonable   period ;    tho'  this  not   by 

Infra,  302..       way  0f  direct  remainder,  but  by  way  of  executory  de- 
18— 11.  v^e»  or  fpringihg  or  fhifting  executory  life. 

However,    we   are   to   remember,    that  altho'  a  fee 

cannot,   in  conveyances  at  common  lawj   be  mounted 

on  a  fee  ;  yet  two  or  more  feveral  contingent  fees  may 

be  limited,  merely  as  fubftitutes  or  alternatives  one  for 

the   other,  and  not  to   interfere ;  but  fo  that  one  only 

take   effect,  and  every  fubfequent   limitation   be  a  dif- 

(293)       pofition  fubftituted  in   the  room  of  the  formerj  if,  the 

Loddington       fbrmer  mould  fail  of  effe£L     Thus  in  the   above   cited 

*.  Kime.  cafe  0f  Loddinrton  V.  Kime,  it  was   held,  that,  the- firft 

Supra,  p.  161.-  .     ,  °  .  .    .     ,       .      ~  ,       >rr 

1  Ld.  Raym.    remainder  was  a  contingent  remainder  in  tee  to  the  lilue 

&08.  of  A.  and   the  remainder  to   B.  was  alfo   a  contingent 

fee,  not  contrary  to,  or  in  any  degree  derogatory  from 

the   effecf  of  the  former,  but   by  way   of  fubftitutiori 

*  P.  54$.      f°r  it-     And  this  fort  *  of  alternative  limitation,  was 

And-  vide  termed   a  contingency  with  a  double  afpecl.     For  if  A<. 

^7    ThT      ^iac'  ^U^  ma^e»  ^ie  remainder  was  to   veft  in  that  iffue 

Reporter's        in  fee  ;   but  if  A.  had  no  iffae-male,  then  it  was  to  yeft 

note  there         [n  £_  jn  fee  .   ancj   thefe  were   limitations   of  which  the 

infra    43,_    1  one   was  not  expectant  upon,  and  to  take   effeclt  after 

Vide  infra         the  ether,  but  were  contemporary  ;  to  commence  from 

29L  la'VeS      tne  ^ame  period,  not   indeed  together,  but   the  one  to 

take  efyecf  in  lieu  of  the  other,  if  that  failed. 

So  where  the  tefiator  devifed  lands   to  his  fon  J.  L'. 
tvith  impeachment   of  ivajle,  for  and   during   the  term    of 
his  natural  life  ;  and  from  and  after  his  deceafe,  he  de- 
Doe  v.  vifed  them  unto  the  heirs  male  or  female  lawfully  to  be  be- 
Holmes,   '        gotten   of.  the  body   of  his  fon  J.  L.  for  ever,  they  pay- 
241  ' '  a37'     *n*  out  °f  the  fame  a  ^"urn  °f  400/.,  200 1.  part  thereof  to 
a  Black.  777.    E.  B.,  which  legacy  he  willed  fhould  be  paid  within  two 
years  after  the  death  of  his  fon  J.  L. ;  and  upon  neglecl  of 
payment,  he  devifed  the  lands  to  E.  B.  and   her  heirs, 
to  held  for  fuch  a  term  of  years,  as  the  faid  fun*  might 

be 
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be  raifed  out   of  the   rents  and   profits  thereof.     And 

afterwards  that  the  land  fhould  return  into  the  pofTeflion, 

and  for  the  fole  ufe   of  the  fair-male  or  female  lawfully        (^94) 

begotten   by  his  faid  fpn,  and  to   his  and  her  fairs  for 

ever.     But   if  his  faid  fon  J.  L.  fhould   die,  leaving  np 

lawful  ifTue,    he   then  *  gave   the  lands  to  E.  B.  her  *  P.  549* 

heirs  and  affigns  for  ever.     J.  L.,  after  the   teftator's 

deceafe,   fuffered  a  recovery  to  the  ufe   of  himfelf  in 

fee,  and   died  without   leaving  or  ever  having  had  any 

ifTue. 

The  queflion  was*  whether  the  remainder  to  E.  B. 
was  barred  by  this  recovery?  It  was  contended  that  it 
was  not ;  for  that  J.  L,  took  only  an  ertate  for  life, 
with  contingent  remainder  in  tail  to  his  ifTue,  with  a 
veiled  remainder  in  fee  to  E.  B. ;  in  which  cafe  J.  L. 
beiiig  only  tenant  for  Hfe,  could  not  by  his  recovery  bar 
i'uch  verted  remainder. 

We  are  to  obferve,  it  was  neceffary  to  contend  that 
the  limitation  to  the  heirs-male  or  female  &c.  of  J.  L* 
was  a  contingent  remainder,  and  did  not  vefi  in  J.  L.j 
and  alfo  that  it  gave  a  remainder  in  tail  only  to  fuch 
iflue,  and  riot  in  fee;  for  if  this  limitation  verted  an 
eftate-tail  in  f.  L.  then  his  recovery  indifputably  barred 
the  remainder  to  E.  B.  ;  and  if  it  gave  a  contingent  re- 
rnainder  in  fee'  to  the  ifTue  of  J.  L.  then  the  other  re- 
mainder to  Et  B.  mull  be  contingent  likewife  (becaufe 
ho  remainder  can  vert  after  a  contingent  fee  is  firfi:  limit-  (£9$) 
ed)  and  then  it  was  deftroyed  by  the  recovery  of  j.  Li  vide  fupra^ 
the  tenant  for  life.  P-  ,e,»  &cJ 

*  But  the  court,  without  determining  whether  J.  L.  *  P;  550,, 
took  an  eflate  only  for  life   or  in  tail,  were  clearly  of 
opinion,  that  take  which  he  would,  as  he  certainly  took  vide  infra, 
'  a  freehold  fufficient  to  fupport  a  contingent  remainder,  a99-  e^  f«f» 
the  limitation  to  E.  B.  could  not  enure  as  art  executory 
devife ;  becaufe  that  is  not  admitted  where  there  is  a 
preceding  freehold  capable  of  fupporting  a  contingent 
remainder  ;•  artd   then  as  a  rernainder,  if  J.  L.  took  ari 
eftate-fail,  it  was  clear  his  reoovery   barred   it;    if  he 
took  only  for  life,  then  they  were  clear  that  the  fub- 
fequent  limitation  to  the   heirs  male  or  female,  &c.  of 
J.  L.  was  a  good  contingent  remainder  in  fee-fimple ; 
and  of  confequence  the  limitation  to  E.  B.  mufl:  alfo  be 
contingent  and  not  verted ;  for  a  remainder  cannot  vefl 
Vol.  I  X  -after 
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after  a  remainder  in  fee.     Therefore  they  adjudged  thaf 
the  remainder  to  E.  B.  was  barred  or  deflroyed. 
*  And  in  a  fubfequent  cafe,  where  a  teflator  feifed  in  fee 

Dunham.  '  m  remainder  expectant  on  the  deceafe  of  A.  devifed  to 
Dougi.  Rep.  his  fon  J.  L.  for  life,  and  after  his  death  to  all  and  every 
351  his  children  equally  and  to  their  heirs  ;  and  in  cafe  his  J aid 

fon  died  without  ijfue,  he  gave  the  premifes  unto  his  the 
testator's  two  daughters  and  their  heirs,  equally  to  be  di- 
vided between  them. — After  the  deceafe  of  the  teflator 
^  p  and  of  A.,  J.  L.  entered  and  fuffered  a  ■*  recovery,  and 

*' ,"  ■  died  without  ever  having  had  any  iffue.  It  was  admitted 
that  J.  L.  took  no  more  than  aft  eflate  for  life :  (this 
being  to  all  the  children  equally,  we  may  obferve,  was 
incompatible  with  an  efiate-tail  itt  the  father).  But  it 
was  contended,  that  the  words  their  heirs  in  the  limita- 
tion to  the  children,  meant  heirs  of  the  body  ;  the  limita- 
tion over  being  to  the  teflator's  fillers,  who  came  within 
the  line  of  collateral  heirs  of  fuch  children.  But  here  we 
may  obferve,  the  Avords  introducing  the  limitation  to  the 
fifters,  were  not,  in  default  of  heirs  of  the  children,  but  in 
cafe  the  fon  foul d  die  without  ijfue ;  which  being  tacked  to 
the  preceding  claufe,  the  court  held  mufl  mean  the  fame 
thing,  as  "  in  cafe  he  died  vjiiimti  children"  They  had. 
none  of  them  a  doubt,  that  both  limitations,  (viz.  to  the 
children  of  J.  L.  and  to  the  teiiator's  fillers)  were  contin- 
gent remainders  ;  there  were  no  expreflions  to  reflrain  the 
fenfe  of  the  word  "  heirs"  in  the  limitation  to  J.  L.'s 
chiJdren.J~~rTh&t  the  word  Heirs  in  the  limitation  to  the 
daughters,  certainly  did  not  mean  "  heirs  of  the  body" 
and  they  could  not  give  the  fame  words  two  different 
fe'nfes  in  different  parts  of  the  faid  will.  The  confequence 
of  this  opinion  was,  that  the  recovery  barred  the  re- 
mainder to  the  fillers. 

*  And  again,  where  a  teflator  devifed  lands  to  his  daugh- 
ter for  her  life,  remainder  to  truitees  to  preferve  contin- 
gent remainders ;  then  to  all  and  every   the  children   of 
his  faid  daughter  by  her  hufband  C.  and  their  heirs  for 
Dos  v  Per-       ever,  to  be  equally   divided  between   and  among  fuch 
jy-     r  children  (if  more  than  one)  fnare  and  fhare  alike  ;  but  if 

?*aftU45U  on'y  one  ^uc^  c^i^j  l^en  t0  fuch  cnty  child,  his  or  hef 

Supra,  240.  heirs  for  ever ;  and  in  default  of  fuch  iffur,  to  C.  for  life. 
It  Was  held,  that  the  limitation  of  the  children  was  a  con- 
tingent remainder  in  fee  5  which  having  veiled  in  their 

children 
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Children  born  after  the  teftator's  deceafe,  though  dying 
In  their  parents'  life-time,  the  fubfecjuent  remainders 
were  thereby  precluded  from  taking  effefit.  For  the 
court  held  the  words  in  default  of  fuch  iffue,  to  mean  in 
default  of  fuch  children. 

Upon  the  three  laft  cafes,  we  may  obferve,  that  the 
words  introducing  the  remainders  over*  after  the  limita- 
tions to  the  heirs  &c.  or  children,  were  not  allowed  to 
abridge  or  qualify  the  extent  of  the  words  heirs  limiting 
the  fee  to  fuch  heirs  &c.  or  children,  as  they  would  have 
done,  if  they  had  been  referable  to  the  words  limitation 
to  the  heirs  &c.   or  children. — In  the  two  firft  they  ex- 
■frefsly  applied,   not  to  iffue  of  the  heirs  t3c  or  children  ;    . 
but  to  iffue  of  the  parents ;  and  there  was  no  circumftance 
to  extend  the  construction  beyond  the  words ;  confequent-\ 
ly  the  reference  *  refted  with  the  expreflion,  and  was  con-  %  p    \>  »aj 
fined  to  the  heirs  &c.  or  children  themfelves,  as  the  iffue 
before  mentioned.     And   in  the  laft  cafe,  there  being  no 
fort   of  apparent  intention  or  ground,  for  referring  the 
Words,  fuch  iffue,  to    heirs  of  the   children,  which  chil- 
dren themfelves  were    the    iffue   before  mentioned,  they 
were  very  reafonably  referred  to  fuch  children.     But  we       (^9^) 
are  to  diftinguifh  thefe  cafes  from  Beck's  cafe  above  cited,  Supra' p>  a?l'; 
where   the  limitation  to  the  firft  fori  of  J.  that  fhould 
have  heirs-male  &c.  and  to  his  heirs  in  perpetiium,  though 
it  exprel^cTart-ejlate  in  fee^  yet  was  confidered  (it  feems) 
as  controuled  and  abridged  into  an  eftate-tail,  by  the  fub- 
fequent  Words  in  default  of  fuch  iffue  of  his  body  ;  accord* 
ing  to   the  obfervation  of  Powell  Jufticej    who    (in  the 
cjafe  of  Idle  v.  Cook)  faid,  that  though  the  limitation  to  the  y-^c  l  p.  ^ 
firft  fon  of  y<>  who  fhould  have  heirs-male  i£'a.  was  only  76. 
a   defeription  of  the    perfon,  yet   the  words  fuch  iffue, 
.might  likewife  well  enough  refer  to  the  words  heirs-males^ 
which  might  help  the  conftrucT.iom 

Indeed  the  words  "  fuch  iffue  of  his  body,"  there^ 
were  as  referable  to  the  firft  fon  of  J.  as  to  J.  himfelf; 
arid  the  fon  being  the  laft  antecedent ;  the  relative  pro- 
noun his  was  properly  enough  referred  to  that  fon. 

*  And  where  a  teftator  charged  his  eftates  with  200I.  to  *  P.  JS4* 
be  laid  out  in  a  houfe,  which  he  gave  to  his  daughter  Mi 
for  her  life ;  and  after  her  deceafe,  then  the  fame  to  go 
and  "  be  enjoyed  by  the   children  of  her  body  begotten  and 
their  lieirs,  if  fhe  fhould  have   any."     And   in    default, 

X  %  thereof 
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In '  c*'  L? -If     t^ereof  t0   ^  ^-  one  °f  h's  younger  fons,  his  heirs  and 
r,  174.3.  and'     affigns :  after  the  teftator's  deceafe,  the  fon  W.  L.  de- 
vide  3  Durnf.     vifed  his  intereft  in  the  houfe  and  died  in  the  life-time  of 
itfote.'488      M'''>  and  upon  the  death   of  M.  without   children,  the 
queftion  arofe,  Avhether  the  devife  by  W.  L.   was  good; 
it  being  contended  by  the  teftator's  grandfon  and  heir> 
that  the  devife  to  the  children  of  M.  was  in  fee ;  and  con- 
fequently,  the  alternative  devife  to  W.  L.  a  contingent  re- 
mainder ;  and  as  fuck,  not  devifable  by   him  in  the  life- 
time of  M.     Lord  Chancellor  Hardwicke  (according  to 
a  manufcript  note  I  have  of  the   cafe)  faid,  that  in  order 
to  make  the  <devife  to  W.  L.  good  ;  the  devife  to  him  by 
his  father's  will  muft  be   a  veiled    remainder.     That  he 
Vide  fupra,        thought  M.  took  no  eftate-tail;  the  devife  was  to  her  ex- 
prefsly  for  life  ;  and   therefore   no  greater  eftate  mould" 
arife  by  implication :  for  though   a   devife  to  A.  and  his 
children,  or   to   A.  and  after  his  death  to  his   children 
Would  give  A.  an  eflate-tail,  if  he  had  no  children  at  the 
time,  according  to  V/ildh  cafe,  6  Co.  Rep.   yet,  in  the 
"•  5-55-      principal  cafe,  there  were    words  *  of  contingency,  viz. 
**  If  fhe  mould  have  any,"  which  differed  the  cafe  from 
Wild's  -,  and  there  did  not  appear  to  be  any  intention,  which 
Avould  have  been  fulfilled  by   over-ruling   the  eftate  for 
life.     That  as  to  the   eftate   which   the  children    of  M. 
would  have  taken,  it  certainly  would  have  been  a  con- 
tingent remainder  in  fee,  if  there  had  been  no  limitation 
over  ;   or  if  W.  L.  had  been  a  fir  anger  :  but  he  being  un- 
cle  of  the  children,  it  was   impoflible    they  fhould  die 
without  heirs,  during  the  exiftence  of  him  or  any   of  his 
iffue  :  that  the  doubt  arofe  from  the  equivocal  fenfe  of  the 
words  tl  in  default   thereof"  whether  they  related  to  the 
children  of  M.  or  to  the  heirs  of  fuch  children  ?   If  to  the 
e  fupra,        faR,  the  cafe  then  amounted  to   that    of  Loddington  v. 
Kime,  aild.made  it  a  fee  with  a  double   afpeft,  or,  as  it 
is  called   in  that  cafe,  two   concurrent  contingencies,  of 
which  either  is    to  ftart  according   as  it  happens ;  being 
remainders  cotemporary,  and  not   expectant    one    after  , 
another.      But  then  both   would    be   contingent,  as  well 
that  to  the  children  of  M.  as  that  to  W.  L.  which  was  a 
conftrucHon   never  made    without  an  abfolute  ncceffity. 
That  there  was  no   fuch  neceffity    in  the  principal  cafe, 
the  words  in  "  default  thereof"  taking  in  both   the   con- 
tingencies, as  well  that  of  ikf.'s  dying  without  children, 

as 
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as  of  her  children  dying  without  heirs;  as  in  the  ordi- 
nary limitations  in  fettlements.     And  as  the  *  couH  ne-  *  P.  556. 
ver  conftrued-  a  limitation  into  an  executory  devife,  where  Vldc  infra' 
it  might  take  effect  as   a   remainder,  becaufe,  the  former  %^'J'       CC1' 
puts  the  inheritance  in  abeyance  -,  fo  neither  did   it  con- 
strue a  remainder  to  be  contingent,  where  it  could  be  taken 
for  vejied ;  becaufe  the  latter  tends  to  fupport  the  eftate, 
and  the  former  to  deftroy  it,  by  putting  it  in  the  power 
of  the  particular  tenant  to  defeat  the  remainder  by  a  fine 
or  feoffment ;  which  would  have  been  the  cafe  there,  by 
the  conftru&ion  contended  for  by  the  heir  of  the  teftator; 
fince  by  taking  it  for  a  contingent  remainder  in  W.  L%  it 
would  have  been  in  the  power  of  M-  to  deftroy  the  whole, 
before  the  birth  of  a  child.  .  ■• 

In  the   laft   cafe    we  are  to    obferve,  that  the  word  Vlc!e  3  Durnf. 
thereof,  upon  which  the  conftru£Uon  turned,  was  equally  '49I> 

applicable  to  the  heirs  of  the  children,  as  to  the  children 
themf elves  ;  and  the  heirs  being  the  laft  antecedent, 
there  was  no  ground  for  excluding  the  reference  to 
them  ;  which. reduced  the  cafe  to  that  of  a  devife  to  one 
.and  his  heirs,  and  in  default  of  heirs,  then  to  a  perfon  Vide  infra,  p, 
who  was  a  collateral  heir  of  the  firft  devifee.  35°' 

In  another   cafe?  indeed,    where   a   teftator    devifed 
lands  to  A.  during  the  term  of  her  natural  life,  without 
impeachment  of  wafte ;  and  immediately  after  her  de-  Doe  <u.  Rea- 
ceafe  to  fuch  iffue  of  her  body  as  fhould  then  be  *  living,  fo^.'j1fted 
and    to  the  heirs   of  fuch  iffue;  that    is  £0  fay,  if  one  %  p'/^- 7" 
child,  the  whole  to  that  child  and  its  heirs,  if  two  or 
more  children  then   to   them  equally  among  them  fhare 
and  Ihare  alike,  as  tenants  in  common ;  and  in  cafe  A, 
jhould  die  without  iffue  of  her  body  begotten  then  livi?ig,  or 
in  cafe  aliy^  iffue  jhould  die  without  iffue,  fo  that  all  A.7s 
defendants  jloould  be  dead  without  iffue  then  he  devifed  '  the 
lands  over  to  T.  and  jf.  their  heirs  and  afligns  for  ever.        , 
After  the  teftator's  deceafe,  A.  and  her  hufband  fuffered       {iqi\ 
a  recovery,  and  fhe   died  without  'ever  havkig  had  any 
iffue.     The   fame  queftion  arofe   here  as   in  the  above 
cited  cafe  of  Doe  v.  Holmes  ;  the   court  held,  as  in  that 
cafe,  that  the  limitation  to  T.  and  J.  was  not  an  execu- 
tory devife,  for  A.-  took  an  eftate  for  life,  which  was  ca- 
pable of  fupporting  a  contingent  remainder;  and  that  the 
limitation  to  AS  iffue  was  only  a  remainder  in  tail  (as  in 
Beck's  cafe  above  cited)  for    that  the  fubfequent  words, 

and 
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Supra,  p.  276.  and  if  all  fuck  iffue  fosill  die  without  ijfue,  retrained  the 
preceding  limitation  to  the  heirs  of  fuch  iiTue,  and  re- 
duced it  to  an  eftate-tail ;  the  eonfecjpence  of  which  was, 
that  the  fubfequent  limitation  to  T.  and  J.  was  a  vefied 
inftead  of  a  contingent  remainder,  and  fo  not  barred  by 
die  recovery  of  A. 

But  in  a  cafe  where  the  devife  was  to  G.  P.  for  life, 
remainder  to  her  foil  and  other  fom  in  tail  general,  "and 
for  default  of  fuch  *  iffue-  male,"  remainder  over  ;  it  be- 
ing contended  that  the  word  male^  might  be  rejected.,  the 
court  faid,  they  could  not  do  it ;  but  held,  that  the  re- 
mainder over  was  a  contingent  devife  only,  on  the  event 
of  there  never  being  a  fon  ;  and  if  there  were  a  fon  ever 
born,  though  he  died,  the  remainder  over  would  be 
void ;  in  that  cafe,  it  feerm,  a  fon  was  born,  who  died 
during  the. life  of  G.  P.  and  on  his  birth  the  ejftate  veiled 
in  him  ;  and  the  limitation  over,  it  feems,  failed. — Here 
the  court  referred  the  words  fuch  ijftie-male^  to  fans  before 
mentioned. 

Here,  I  mail  clofe  the  diftincl  title  of  Contingent  Re- 
mainders, with  apprifing  the  reader,  tiiat  there  are  fome 
other  cafes,  which  might,  with  propriety  enough,  have 
been  inferted  under  the  fame  title  j  particularly  fome  of 
thofe,  wherein  the  queftion,  whether  -a  limitation  fhould 
operate  as  a  contingent  remainder,,  or  as  an  executory  de- 
vife -or  future  ufe,  has  been  agitated,  and  the  conftruc- 
tion  of  .a  contingent  remainder  has  prevailed ;  but  as 
moft  of  them  muft  have  been  alfo  noticed  under  the 
head  of  executory  devifes  ;  and.  that  of  contingent  re- 
mainders has  already  fwelled  in  the  progrefs,  rather  be- 
yond the  limits  I  at  firfl  expected,  I  think  it  moil:  conve- 
nient to  refer  them  to  the  enfuing  Chapter  of  Executory 
Devifes,  ■ 


Vide  Infra, 
2:99,  -and  par- 
ticularly Car- 
wardine  <v. 
Carwarciine, 
infra,  30a.' ' 
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THE 


INDEX. 


o 


Abeyance* 

F  the  inheritance  being  in  abeyance  or  not,  5 1 3-^* 
533- 

Anceftor. 


Taking  a  preceding  eftate  by  implication  or  not,  49— < 

Taking  a  truft  or  equitable  freehold,  with  a  legal  limi- 
tation to  the  heirs,  &c.  68 — 79. 

Taking  no^exprefs  particular  eftate,  49—67. 

Taking  only  a  preceding  eftate  for  years,  65 — tj.  482^ 
488—9. 

Taking  the  particular  jeftate  and  the  eftate  to  his  heirs, 
&c  by  different  conveyances,  95 — 102,  446 — 9, 
507. 

EffecT:  of  the  eftates  moving  from  him,  49,  57,  6$f 
66,  86,  94,  and  vide  Freehold. 

Articles. 

Vide  Settlement. 

Attainder. 

Of  a  limitation  to  the  .heirs,  fcfV.  of  a  perfon  igtainteck 

377.  W 

Of 
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Of  tenant  for  life,  its  efte£h  on  a  contingent  remainder^ 

425. 

Ceftuique  Truft. 

That  his  feoffment  does  not  deftroy  contingent  reraain- 

ders?  472. 

Conditio?!. 

Subfequent  or  precedent,  367 — 373. 

Illegal,  375,  420,-4220 

Too  remote,  375 — 9. 

Contrariant  or  repugnant,  375,  379 — 390. 

Determining  or  defeating  the  preceding  eftate,  362— '6", 

375,  390—411. 
Peftroying  the    remainder,'   or   deflroyed   by   it,    394, 

406 — 412.  ' 
Annexed  to  a  preceding  eftate*  4»  360 — 7. 
'  To  enlarge  an  eftate,  420  —  2,  497. 
Conftrued  a   limitation  inftead  of  a   condition,  407—= 

412. 
And  vide  Contingency,  and  Preceding  Eftate. 

Conditional  Limitation. 

.5—17,  361—7,  385,  396—405,  409—412.  384, 
386.  diftinguifhed  from  a  remainder,  g> — 20,  398— 
404.  •  '  - 

ConfiruBion. 

Of  the  fame  words  when  applied  to  different  eftates, 
'  223. 

Words  ferving  to  introduce  a  remainder,  inftead  of 
abridging  the  preceding  eftate,  393,  and  vide  Pre- 
ceding Eftate. 

As  to  the  rule  of  refpe&ing  the  limitations  to  the  heirsj, 
&c.  uniting  with  a  preceding  freehold  extending  to 
wills,   123,  243—256. 

Of  a  limitation  becoming  good  or  void  in  event,  vide 
Limitation. 

Of  difcretionary  conftru&ion,  259 — 261,  269. 

Contingency 


Contingency  or  Condition. 

Sufficient  to  make  a  remainder  contingent,  or  not,  2,0 

—6. 
Confined  to  a  particular  eftate  or  remainder,  without 

extending  to  fubfequent  limitations,  21,  339 — 348. 
Words  not  importing  a  contingency,  but  denoting  when 

the  remainder  is  to  take  effect  in  poffeffion,  367-^— 

374-  ,  '  .*        „„ 

Vide  Condition,  and  particular  and  preceding  EJiate* 

Contingent  eftate,   vide  Eftate. 
Contingent  remainder. 

Defined,  3. 

Several  kinds  of,  3—7. 

Diftinguifhed  from  a  conditional  limitation,  7 — 20,  2$ 

—30,  391—405. 

Diftinguifhed  from  a  vefled  remainder,  327 — 338. 

To  the  heirs,  &c.  95. — 97,  49 — ;70,  82 — 7,  95—! 
102. 

For  years,  429 — 43^0. 

Of  its  vefting  by  the  time  the  particular  eftate  deter- 
mines, 453—7,  462 — 4. 

Failing  as  to  part,  and  taking  effect  as  to  the  other  part, 
458 — 460. 

Taking  effect  in  fome  perfons,  and  failing  as  to  others^ 
460—3. 

Whether  and  how  it  may  be  revived  or  reftored,  464, 
510—512. 

How  deftroyed,  465 — -8,  474—6,  482,  490,  ^gg — ? 
507,  510. 

Acts  not  deftroying  it,  469—473,  496 — 501. 

How  the  fee,  in  the  mean  time,  remains  in  the.  grant- 
or,   or  defcends  to  the   heirs   of   the  devifor,   504, 

513—534- 
Tranfmiflible  to  the  heirs  of  a  perfon  dying  before  if 

^  veils,   534. 
How  transferable,    5341 — 6. 
That  it  is  devifable  before  it  vefts,  537—546. 
With  feveral  afpe&s,  547— --558. 

tfimited 
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Limited  on  a  condition  annexed  to  a  preceding  eflatc, 
how  affected  by  failure  of  that  eftate,  or  non  perfor- 
mance of  the  condition,  358 — 367. 

Cofyholds. 

Where  furrenders  are  to  be  <3on$rued  as  conveyances  at 
common  law, -or  not,  79 — 94,  416-^-418,  496. 
•  Of  a  furrender  creating  new  eftates,  or  not,  86 — 94. 

Where,  after  a  furrender  to  the  ufe  of  a  will,  a  fub- 
fequent  furrender  to  ufes  of  a  fettlement,  does  not 
make  a  new  furrender  to  the  ufe  of  a  wjjl  necefTary, 

88—94. 
Surrender  to  a  future  ufe,  416 — 418. 
Of  their  being  entailed,  470. 
Of  a  furrender  not  deftroying  contingent  remainders, 

469—471. 

Curtefy. 
Tenancy  by  the  eurtefy,  72,  164,  500. 

Dejcent, 
31,  36,  38,  103— 112. 

And '  vide  Contingent  remainder,  where  the  fee  defcends, 
and  Heirs  of,  &e.  where  they  are  words  of  limitation. 

Dejignqtio  per/once? 

Vide  Heirs  of,  &c 

Difcontimanee. 

43>  389, 

Dower. 

Of  the  execution  of  an  eftate,  13c.  fo  as  to  intitle  .to 
■     aower,  33,  502,  508 — 510. 

Durante  Viduiiate, 

yide  Eflzts. 

EJtates, 
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Efiates. 

General  divifion  of,   1. 

Durante  viduitate,   363 — 7,  393. 

Fee  fimple  conditional,  470. 

Particular  and  Preceding,  vide  thofe  titles. 

Eftates  for   years,  vide   Particular  and  Preceding  Eftate 

and  Remainder. 
Pur  autre  vie,  \\c\tPur  autre  me. 
To  be  enlarged  on  condition,  vide  Condition. 
Diftin&ion  between  eftates  vefting  in  pofFeifion  and  in 

intereft,    1,  2,  33,   35,    38,   44,  328— 338,    367-— 

374>  393^-4- 
Where  vefted,  2,  20--9,  45,  249 — 254,  329,  342—- 

354*  373>  448- 
Where  not  veiled,  2,  23,  44,  49,  70.,  342,  447*  483» 
500,  538. 

Eftate  tail. 

By  implication  or  not,  49- — 79. 

Of  a  condition  to  determine  it,  vide  Provifoe. 

Incidents  to  it,  384. 

By  words  reducing  a  preceding  limitation  in  fee  or  not, 

370,  5I4—5I5- 
Difference  between  the  firU:  limitation  being  infeeqr 
in  tail,  vide  Pee. 

Eftate  tail.  \ 

Conditional  limitation  upon  it,   vide  Conditional  limit a^ 

tion. 
After  poflibility  of  iffue  extin<Et,  8l* 

Ejioftel. 
521,  535—7. 

Executed. 

Eftate  executed,  fub  modo,  34,  41,  43,  461,  508,  516". 
And  vide  Ufes,  Trujfs. 

Of 
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Fee. 

Of  the  limitation  of  a  fee  upon  a  fee,  8,  413 — 17. 

Concurrent  with  feverai  afpe&s,   547 — 557. 

Difference  between  the  fir/1  limitation  being  in  fee  or 
jn  taily  in  regard  to  the  fubfeq.uent  one  being  a  re- 
mainder, or  only  a  conditional  limitation  or  execu- 
tory devife,  367,  393.  , 

Or  in  regard  to  the  fubfequent  remainder  being  yefted 
or  contingent,  342—354,   515,   549— 557 

Determinable  or  bafe?  342,  54.6. 

Fine. 

Provifoe  to  reftrain  it  by  tenant  in  taij,  383 — 389. 
Acceptance  of  by  tenant  for  life,  474. 

Forfeiture. 

Of  tenant  for  life,  deftroying  the  contingent  eftate  or 
not,  474,  510—512. 

Freehold, 

By  indefinite  limitation,  8,   10. 

To  commence  in  future,  24 — 9,   5 1 . 

Liable  to  determine  in  the  anceflcr's  life-time,  32 — 38. 

Joint  followed  by  foje  limitation  to  the  heirs  of  one, 
32,  34,  38. 

Sole  followed  by  a  joint  limitation  to  the  heirs  of  the 
'  fame  and  of  another,  47. 

Joint  with  joint  limitation  to  heirs  of  the  bodies  of  ba- 
ron and  feme,  43. 

DifHnct  and  fucceffive,  with  joint  limitation  to  heirs  of 
the  bodies  of  baron  and  feme,  44,  82,  85. 

To  feme,  with  remainder  to  the  heirs  of  her  late  baron, 

'   48.  '   ' 

Limited  in  truft  for  another,  &c.  39,  40. 
By  implication  or  not,  49,   52. 
^Limited  away  from  the  anceftor,  49,   54,  et  feq, 
'Equitable  or  truft  only,  68,  '50—779. 

T* ' 
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To  fupport  contingent  remainders,  6,  50,  53)  423,  428, 

447,  450,  453-- 5,  480,  511. 
And  vide  Ancejior  and  Particular  EJlate. 


Leafes,  vide  Ejiates. 
Future  Limitations. 


Per  verba  de  prsefenti  or  de  future 
Vide  Limitations. 

Heirs  of,  &c. 

Where  words   of  limitation,    30,  49,    82,    163 — 186, 

227 — 256,  270— 285,  549. 
Where  words  of  purchafe,  39 — 40,  44 — 7,   53,  85 — 7, 

95,    96 — gg,    124 — 163,     167 — 182,     228 — 236, 

482. 
Heirs  of  the  body  and  on  the  body,  diflin&ion  between, 

45'  '  . 

Heirs  of  hufband   and  wife,  and  heirs  of  two  other  dif- 

tin<5tion  between,  47, 

Where  incapable  of  uniting  with  the  freehold  in  the  an- 
cestor's life- time,  32 — 7,  457. 

Reafon  of  the  rule  refpecling  thofe  words,   1 1 3—1 19. 

The  accuracy  of  the  rule  confidered,  103' — -8. 

Extent  and   application  of  the  rule,  108 — 113,290— 

319- 
Line  drawn  for  its  application,  310 — 312. 
Where  chancery  deviates  from  the  rule,    and  why,    1 24 

-183. 
Where  chancery  adopts  the  rule,   1 84 — 206. 
Authorities  adduced  to  invalidate  the  rule,  228 — 237. 
Decifion  in  the  cafe  of  P^rrin  v.  Blake,  239—241. 
Authorities  in  fupport  of  the  rule,   242 — 256.     , 
Obfervations   upon  the    apparent  grounds  of  the  judg- 
ment of  K.  B,  in  the  cafe  of  Perrin  v.  Blake,  and  their 
obvious  tendency,   256 — 2  7p. 
Diftin&ion  between  a  limitation  to  the   heirs  fpecial  and 

the  heirs  general  of  the  grantor,  60,.  66,  67. 
Of  the  word  heir  of  the  body   in  the  fingular  number, 
229,  233,  247,  279—282,   548. 

T*      Words 
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Words  of  limitation  grafted  on  the  words  heirs  of  the 
body,  &c>  229 — 236,  246 — 7,  252,  270—288* 
548. 

Where  taken  as  a  defignatio  perfons,  fo  as  to  veil  the 
eftate  in  the  heir  apparent,  living  the  anceftor  or  not, 

3*9—327- 
Of  the  heir's  fpecial  taken  by  purchafe,  or  not,  though 
he  be  not  heir  general,  325 — 327. 

Heir  per  formam  doni. 

48,  $4 — 6,  108 — 112. 

Implication. 
49>  55—64>  96—98. 

Intail,  or  7ai%' 

Tide  Ejlate. 

Intervening  Remainders^  or  Limitations. 

31—7,  42,  338— 353,  508—510. 

Referred  to  a  pov/er  of  appointment,  343 — 354. 

Iffue. 

Difference   between   words  heirs  and   iffue,    172,  233$ 

248. 
"TJfed  as  a  word  of  purchafe,   163,  233,  248,  500,553* 
Ufed  as  a  word  of  limitation,  285. 


(e. 

Leafe  and  releafe  by  tenant  for  life,  473. 
Limitation. 

Conditional,  vide  Conditional  Limitation. 

So  limited  as  to  take  effect,  either  as  a   remainder  or  as  £ 

conditional  limitation  or  executory  devife,  367,  410, 

450. 
Concurrent  or  fubflituted  one  in  the  room  of  another, 

547—551- 

Per 
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Per  verba  de  prafcntt,  or  de  futuro,  450. 

Words   of   limitation  or    purchafe,  vide  Heirs  ofy   &c. 

IJfue  and  Purchafe. 
To   perfons  not  in  effe,    6,  66,  331,    377,  vide   fupra 

Per  verba  de  prafeiiti,  &c. 


Vide  Settlement. 


Marriage. 


Merger, 


370—1,  467. 

And  vide  Particular  EJIate. 

Money. 

To  be  laid, out  in  lands,   164,  168,  221. 

Nemo  eft  flares  viventis,  6,  263,  321,  456,  466,  483, 

Notice. 

Of  notice   to  a   purchafer,    145,    156,  432* — 3,  476, 
479—480. 

Occupant. 
452—4. 

Particular  Eft  ate. 

For  years,    6,  20—729,    50,    52—3,  62 — 6,  335 — 8* 
423—4.  484—5. 

That  the  particular  eftate  and  remainder  muft  be  created 
by  the  fame  conveyance,  446—9. 

Where  though  it    be   defeated,  a  veiled  remainder  con- 
tinues good,  454. 

Altered  by  partition,  feve  ranee,  or  releafe  between  joint 
tenants,  &c,  496—8. 

Merged  in  the  reverfion  or  not,  499,  508. 

Where  merged  in  the  reverfion  by  a£t  of  the  parties,  499. 

Where  merged  by  defcent  of  the  reverfion,  503. 

Where  not  merged  by  defcent  of  the  reverfion,  499— ■* 
501. 

Adifiinftions 
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A  diftin£tion  reconciling  the  apparent  differences  hi  the 
cafes  refpe&ing  the  merger^  by  defcent  of  the  rever- 
sion, 503—7. 

Where  reftored  again  fo  as  to  revive  the  contingent  re- 
mainder or  not,  434,  464,  $10—51:3* 

Perpetuity, 

Portions. 

i44>  146. 

Pofthumous  Children,  v 

455- 

Pojfibility* 

Poftibility  upon  a  poftibility,  378, 
And  vide  Contingency. 

Power, 

Toleafe,   143,  165,   184,  185, 
To  jointure,   141,  222,  244. 

Of  appointment  not  fufpendirtg  the  vefting  of  fubfeqoent 
eftates,  343—354- 

Preceding  Eftate, 

Where  it  is  not  a  preceding  condition,  36o-*-362. 
Preceding  eflate  for  years,  determinable  on  a  life,  20— ^9< 

Profits, 

Rents  and  profits  devife  of,  177,  186,  243,  320,  373. 
Provifoe, 

To  reftrain  alienation  by  tenant  in  tail,  or  to  determine 

an  eftate  tail,  379 — 390. 
To  reftrain  fine  or  recovery  by  tenant  in  tail,  384 — 8. 
To  determine  an  eflate   pro  tempore,-  or  in  part  only, 

379>  381,  387- 

Purchafe, 
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.  Purchafe. 

Words  of  purchafe,  vide  Heirs  of  &c.  IJJue  and  ^jr'^A 
tat  ion. 

Purchafer. 

■Favoured,  156—8. 

Reference. 

Devife  conflrued  by  relation  or  reference  to 'a  preceding 
limitation,  231 — 2. 

Remainder. 

Defined  and  diftinguifhed,  392,  8 — 20,  28*  361 — -2> 
390—405. 

Taking  effect  though  the  preceding  eftate  fails,  360, 
361,  452. 

Words  introducing  a  remainder  inftead  of  abridging  the 
particular  eftate,  vide  Conftruflionj,  Condition,  Contin- 
gent Remainder,  himitatioii. 

Fefted,  preceding  and  part icu/ar Mftate* 
Rent. 

Put  autre  vie,  with  remainder  over,  452* 

Rents,  vide  Profits. 
Reverjion. 

Where,  and  not  a  remainder,  64,  66 — 7,  86 — 94. 
Where  a  future  difpofition  is  only  a  difpofition  of  or  out 
of  a  fubfifting  reverfion  or  not,  92 — 4. 

Right  of  Aclion. 

Jtfot  fu&cient  to  fupport  a  contingent  remainder, 
431— 5-   -- 

Vol.  I.  Y  Right 
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Right  of  Entry. 

To  fupport  a  contingent  remainder,  334—$,  426 — 438. 

472. 
Of  grantor  or  his  heirs,  upon  deftruction  of  a  contingent 

remainder,  513 — 533. 

Settlement. 

Articles  when  decreed  in  ftrict  fettlement,  124 — 131. 

Exceptions  thereto,  131 — 8. 

Settlement  when  rectified  into  ftrict  limitations,  138 
—  163. 

Settlement  made  in  purfuance  of  articles  or  not,  the  dif- 
ference,  154—7. 

Sub  modo\  vide  Executed* 

Trujiees. 

To  fupport  contingent  remainders,   169,  178,  181,  182, 

222,  248 — 256,  259,  332 — 8,  478,  494. 
Of  their  joining  in  deftroying    contingent  eftates,  437, 

479---4&1. 
When  fuch   concurrence- has   been  connived  at    by  the 

court,  481 — 3. 

When  the  court  have  actually  directed  it,  483 — 7* 

When  the   court   have   difmiffed    an  application  lor  it, 

■      48  7—494- 
That  the  legal  eflate  in  the  general  truftees  will  fupport 

contingent  remainders  without  particular  limitations  for 
that  purpofe,  449 — 451. 
Of  their  taking  the  whole  fee  without  words  of  limita- 
tion, 180,  450,  523. 

Trujis. 

<>g,  221,  243,  320. 

Executed  and  executory,  126,   166,  182,  241. 
Diftinction  between,  205 — 219. 

Where  conflrued  differently  from  limitations  of  the  legal 
eftate,  166,  182,  221,  225. 

Where 
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Where  conftrued  in  the  fame  manner  as  legal  eflates,  184 

— 205. 
Difference  between  them  and  legal  eftatcsj  183,  220. 

Ufes. 

Refulting,  27,  49—63. 

Executed  or  not;  42,  68— 94,  ^41—25^  436-^-441. 

Shifting,  fecondary  or  future,  412 — 420.   547. 

WKere  a  new  limitation  is  part  of  the  old  ufe  or  not; 
66,  86—94. 

Where  fubje&  to  the  fame  rules  as  eftates  at  common 
law  or  not,  414,  415,  427,  435—446,  461,477. 

Of  the  entry  to  reftore  contingent  ufes,  435—446. 

Reafons  for  not  relying  oh  the  do&rine  refpe&ihg  the  en- 
try to  reftore  contingent  ufes,  442 — 6. 

Gf  the  feifin  to  fe'rve  contingent  ufes  when  they  come  in 
effe,  425,  435—446. 

Of  the  difturbance,  or  divefting  of  contingent  or  future 
ufes,  44,  419,  436—446: 

Of  the  feint  ilia  juris  in  the  feoffees  to  ufesj  444; 

Of  the  privity  of  eftate  requifite  to  ftand  feifed  to  a  ufej 

438>  476.  ■  ■   ■    ■    -A      :  •      ■ 

Future  ufes,  and  other  executory  eftates  confined  to  the 

fame  limits  as  executory  devifes,  415. 
Vefted  or   not,  vide    Contingent  Remainder,    EJlate    and 

Vefted. 
Some  remarks  upon  the  ftatute  of  ufes,  444—6. 

Kentrefa  mere. 

Limitation  to  art  infant  in  ventre  fa  mere,  416. 
Fefled. 

Remainder  after  an  eftate  for  years,  determinable  ori  a 
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T  O 


The  Right  Honourable 

WILLIAM, 

EARL     oe    MANSFIELD. 

My  Lord, 

HP  HE  honouryour  lordfhip  has  done  me  in 
condefcending  to  notice,  from  the  bench, 
a  copy  of  an  opinion  which  I  published  in 
the  third  edition  of  a  book  intitled,  An  Ef- 
fay  on  the  Learning  of  Contingent  Remainders^ 
and  Executory  Devifes,  and  your  lordfhip' s 
liberality  and  candour,  in  correcting  the 
miftake  under  which  I  appear  to  have  im- 
puted that  opinion  of  your  lordfhip,  call  up- 
on me  for  an  unreferved  public  furrender 
of  the  authority,-  which  led  me  into  that 
error.  /       - 

Had  I,  my  lord,  prefumed  tq  make  the 
allufions  I  have  done  to  your  lordfhip's 
name,  refpecUng  that  opinion,  upon  grounds 
that  did  not  wear  the  ftrongeft  marks  of 
authenticity,  I  fhould  have  held  myfelf  guilty 
of  an  unwarrantable  freedom ;  I  cannot, 
therefore,  but  think  it  incumbent  on  me  to 
avail  myfelf  of  the  means  in  my  power,  of 
fatisfying  your  lordfhip  and  the  public,  that 
the  motives,  which  induced  me  to  think  the 
opinion  alluded  to  was  not  erroneoufly  af- 
cribed  to  your  lordfhip,  were  of  a  ftrong  and 
almofi  irrefiflible  complexion. 

It 
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It  is  with  this  view,  I  now  beg  leave  to 
fubmit  and  to  addrefs  to  your  lordfhip, 
printed  copies,  of.  what  the  late  James 
Booth,  of  Lincoln ?s-Inn,  Efq  ;  (the  gentleman 
to  whom,  at  his  own  exprefs  wifh,  I  dedica- 
ted the  third  edition  of  my  book)  favoured 
me  with,  as-exact  tranfcripts  from  original 
opinions  delivered  by  the  gentlemen  respec- 
tively, whofe  names  are  fubjoined  to  them 
in  the  enfuing.  fheets ;  which  contain  the 
opinions  with  their  feveral  titles  and  Jubfcrip- 
iio?:s,  corrected  from  Mr.  Booth's  books. 

It  was  fome  time,  my  lord,  before  the 
publication  of  the  fir  ft  edition  of  my  book, 
that  I  heard  of  an  opinion,  faid  to  have 
been  delivered  by  your  lordfhip  in  the  year 
1747,  bn  the  Will  which  was  the  fubject  of 
the  cafe  of  Perrin  and  Blake,  in  the  court  of 
Kings  'Bench  in  1 769 ;  and  I  met,  in  the 
hands  of  fome  gentlemen  of  the  profeffion, 
with  what  were  faid  to  be  copies  of  that 
opinion  :  but,  as  I  could  not  Satisfactorily 
trace  thofe  copies  to  their  origin,  I  did  not 
think  myf elf  warranted  to  take  that  notice 
of  them,  'which,  I  frankly  confefs  to  your 
lordfhip,  I.  wifhed  to  have  it  in  my  power  to 
do.  However,  my  Lord,  my  fubfequent 
intimacy  with  Mr.  Booth  (which  I  was 
honoured  with  foon  after  the  fecond  edition 
of  my  book)  entirely  relieved -me  from  this 
difficulty.— For,  upon  my  taking  occailcn  to 
obferve  to  that  gentleman,  that  I  had  heard 
of  fuch  an  opinion  formerly  given  by  your 
lordfhip,   contrary,  in   refped  to  the  point 

treated 
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treated  of  in  my  effay,  to  that  delivere4 
by  your  lordfhip  in  the  cafe  of  Perrin  and 
Blake  in  1769  ;  he  anfwered  me,  it  was  very 
true,  but  that  your  lordfhip  was  by  no 
means  lingular  in  fuch  opinion  5  for,  that 
the  late  lord  chief  juftice  Ryder  (when  at- 
torney-general) Beverjham  Filnier  of  hin- 
colns-Inn,  Efq  ;  and  he  (Mr.  Booth)  had  all 
given  opinions,  concurring  in  the  fame 
point  with  your  lordfhip' s,  on  the  fame  cafe 
about  the  fame  time.  Of  which  opinions, 
Mr.  Booth  faid,  he  had  copies  entered  in  hi? 
manufcript  collection  of  cafes  taken  from 
the  originals ,  and  which  copies  he  was  fo 
obliging  to  favour  me  with. 

But  the  cafe  of  Perrin  v.  Blake,  being  at 
that  time  depending  on  a  writ  of  errror  in 
the  Houfe  of  Lords,  I  forbore  to  publiili 
any  more  from  thofe  "  copies,  than  the  ex- 
tract which  appears  in  the  third  edition  of 
my  effay  ;  and  fo  far  I  did  venture,  my  lord, 
to  indulge  my  inclination  ,  as  the  opinion 
from  which  I  publifhed  fuch  extracl  (fup- 
pofing  it  authentic)  afforded  me  an  indif- 
putable  authority,  that  the  cafe  of  Perrin  v. 
Blake,  if  it  did  not  clearly  fall  within  the 
reach  of  former  cafes,  was  at  leaff  fo  dubi- 
oufly  circumftanced  in  that  refped,  that  the 
greater!  abilities  might  fee  it  in  different 
lights  and  oppofite  points  of  view?  at  differ- 
ent times. 

The  authority,  my  lord,  of  Mr.  Booths 
gentleman,  wbofe  reputation  for  know- 
ledge, accuracy,  candour,  and  caution  in  his 

profeffioiij 
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profeffion,  I  believe,  equalled  that  of  any 
man,  admitted,  in  me,  no  fufpicion  of  the 
copies  he  was  pleafed  to  furniih  me  with ; 
the  concurrence  of  four  fuch  great  and  re- 
fpectahle  opinions,  on  the  fame  point,  ferved 
to  confirm  their  feparate  claims  to  credit. 

However,  as  the  originals  were  not  at 
hand,  L  was  careful  to  avoid  any  exprefli- 
ons  in  my  publication,  which,  though  fuch 
an  authority  might  probably  have  excufed, 
yet,  I  thought,  nothing  lefs  than  the  actual 
pofTeflion  of  the  original  opinion,  referred 
to  in  my  copy  which  I  publifhed,  could 
ftriclly  warrant :  and  therefore,  my  lord,  I 
fo  guarded  my  expreflions,  in  introducing  the 
copy  Gf  the  opinion  alluded  to  in  my  book, 
^s  to  fecure  myfelf  againfi  the  charge  of 
any  greater  freedom  with  your  lordmip's 
name,  than  that  of  injinuating  (as  it  has 
been  termed)  that  your  lordfhip  was  the 
author  of  fuch  an  opinion. 

I  think  it  greatly  to  be  regretted,  my 
lord,  that  my  much  refpe&ed  friend  Mr. 
Booth,  whom  I  have  often  heard  commemo- 
rate the  honour  he  experienced  of  your 
lordihip's  intimacy  and  friendihip,  during  a 
courfe  of  feveral  years,  antecedent  and  fub- 
fequent  to  the  period  which  is  faid  to  have 
produced  the  opinion  published  by  me,  did 
not  live  to  fee  his  miftake  corrected ;  a 
miftake,  that  appears  to  have  flood  fo  many 
years  recorded  in  thofe  books  which  were 
the  confiant  refort  of  that  gentleman's  pro- 
fempnal  praclice.  A  miftake,  I  am  confi- 
dent, 
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dent  it  mull  have  been;  for  Mr.  Booth  (  I  ap- 
peal to  your  lordlhip's  own  knowledge  of  that 
gentleman)  never  would  have  let  me  com- 
mit fuch  copy  to  the  prefs,  and  have  admit- 
ted the  dedication,  to  himfelf,  of  the  book 
containing  it,  if  he  had  thought  its  genuine- 
nefs  or  accuracy  in  any  degree  queftiona- 
ble. 

But  fo  far,  my  lord,  as  I  aru  involved  in 
that  miftake,  or  concerned  in  its  confequen- 
ces,  Mr.  Booth's  own  volumes,  N  now  in  my 
poffe/fion,  and  which,  Ihortly  after  the  pub- 
lication of  the  book  I  addreffed  to  him,  he 
did  me  the  honour  to  prefent  me  with,  mull 
Hand  in  his  place,  in  juilifying  the  credit  I 
gaye  to  the  authenticity  of  the  copy  I  pub; 
lilhed  from  them. 

X  do  allure  you,  my  lord,  I  feel  myfelf  in 
a  very  delicate,  a  very  difagreeable  litua- 
tion,  under  a  call  for  an  appeal  of  this  na- 
ture to  the  name  and  papers  of  my  depart- 
ed friend ;  particularly  fo,  as  I  had  an  op- 
portunity of  knowing  his  general  dilinclina- 
tion  to  have  any  compolition  of  his  own. 
appear  in  print.  But,  I  trull,  the  demand 
of  the  prefent  occalion,  will  warrant  the  ufe 
I  now  make  of  the  vouchers  he  though^ 
proper  to  intruft  me  with  ;  though  I  believe, 
my  lord,  that  even  the  prefent  occalion 
would  not  have  forced  me  to  print  any  of 
Mr.  Booth's  own  opinions,  fokly  from  the 
copies  I  polTefs  in  his  books. 

Mr.  Booth  commited  to  my  discretion,  as 
well  the  copy  of  his  own  opinion,  as  copies 

o£ 
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of  the  reft  of  the  opinions  entered  in  his 
manufcripts  upon  the  will  of  JVilliam  Will" 
iamty  at  the  time  when  I  was  publishing 
the  third  edition  of  my  Effay,  before  he 
prefented  me  with  the  books  in  which  they 
are  entered.  This  circumftance,  my  lord, 
together  with  the  opportunities  I  have  fince 
had  of  being  favoured,  by  gentlemen  of 
eminence  in  the  profeffion,  with  copies  of 
both  the  opinions  of  Mr.  Booth,  contained 
in  the  fheets  nqw  addrerTed  to  your  lord- 
fhip,  leave  me  free,  I  think,  to 'make  fuch 
a  ufe  of  thofe  opinions,  on  the  prefent  ac- 
cafion,  as  I  might  not  have  thought  myfelf 
at  liberty  to  do,  if  my  acquifition  of  them 
had  refled  only  on  the  porTefTion  of  the 
books  prefenteji  me  by  that  gentleman. 

I  do  not,  my  lord,  advert  to  my  acqui- 
ring the  copies  of  Mr.  Booth's  own  opinions 
from  a  different  quarter  than  his  own 
books,  with  any  view  of  corroborating  their 
authenticity. 

No,  my  lord,  thofe  books  themfelves,  in 
which  that  gentleman's  own  hand  writing 
frequently  and  copiouily  occurs,  left  me  no 
call  for  any  thing  more  to  authenticate  fuch 
copies.  But  I  mention  the  obligations  I  am 
under  to  other  gentlemen,  merely  to  ob- 
viate all  poffible  imputation  of  offending 
againft  any  fort  of  refiri&ion  or  delicacy,  in 
publishing  Mr,  Booth's  own  opinions  from 
his  own  books,  which  he  prefented  me 
with,  for  my  own  private  ufe. 

I  flatter  myfelf,  my  lord,  that  the  pro- 
fession 
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f£Ssion  will  find  no  reafon  to  regret  the 
publication  of  fuch  opinions ;  the  laft  of 
which,  tho'  it  does  not  relate  to  the  fame 
cafe  as  the  four  preceding  opinions,  I  have 
availed  myfelf  of,  to  fhew  your  lordfhip, 
that  Mr.  Booth  himfelf,  at  fo  late  a  period 
as  twenty-three  years  after  the  quefhon  in 
the  cafe  of  Perrin  v.  Blake  firft  arofe,  con- 
tinued under  the  influence  of  the  fame  mif- 
take,  refpecling  the  opinion  imputed  to 
your  lordfhip,  as  he  was  at  the  time  of  firft 
entering  the  copy  of  it  in  his  books. 

Abftracted  from  the  credit  due  to  Mr. 
Booth's  verbal  affurance,  I  could  not,  my 
lord,  conceive  an  idea  of  that  gentleman's 
recordingyor  his  own  private  life,  &  colle&ion 
oijpurious  opinions  under  ficlitious  na?nes,  as 
authorities,  in  the  courfe  of  his  profeflional 
practice. 

It  was  not  for  me,  my  lord,  to  diftruft 
the  genuinenefs  of  copies  thus  authenticated. 
To  fufpecT:  them  in  the  grofs  was  abfolutely 
impoffible  ;  and,  as  no  ground  of  difiinc- 
tion  appeared  in  regard  to  their  refpetlive 
authenticities,  the  combined  credit  of  the 
whole  equally  extended  to,  and  embraced 
them'  every  one.  And  though  the  event  has 
difappointed  the  mod  conclujive  appearan- 
ces, yet  I  tru-ft,  my  lord,  no  man  is,  or 
can  be,  culpable  for  not  reckoning  on  a 
pojfibility  that  betrays  all  grounds  of  belief, 
and  ftarts  into  facl  under  the  veil  of  incre- 
dibility. Such  an  event  may  ferve  indeed, 
my  lord,  as  a  caution  to  the  world,  againft 

too 
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too  implicit  a  credit  even  to  the  moft  au- 
thoritative of  human  affeverations. 

1  am,  with  the  higheft  refpect, 

■i 

My  LoRbj 

Your  Lordfhijj's 
Moft  obedient 

Humble  fervant, 

/  Charles  Fearne. 
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State  of  a  Cafe  on  the  Will  of  William  Williams, 
which  afterwards  was  the  Subject  of  the 


CASE     OF 


PERRIN  v.  BLAKE, 


A  N  D     O 


OPINIONS  faid  to  have  been  given  upon  that 
Will  in  174.6  and  1747. 


CASE. 


March  13, 
1722. 


I L LI  AM  Williams,  having  a  fon  John 
and  three  daughters,  all  living,  and  being 
feifed  in  fee  of  a  plantation  in  Jamaica,  and  pof- 
feffed  of  a  perfonal  eftate,  confifting  of  mortgages, 
fecurities,  &t.  made  his  will  there,  (and  four  wit- 
neffes)  and  gave  to  each  of  his  three  daughters 
2000/.  a  piece,  at  21  or  marriage,  and  their 
maintenance  out  of  his  eftate,  and  then  wills  in 
the  following  words,  viz. 

"  And  fhould  my  wife  be  enfient  with  child, 
or  at  any  time  hereafter,  and  it  be  a  female,  I 
give  and  bequeath  unto  her  the  fum  of  icooL 

current 
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current  money  of  this  ifland,  and  to  be  paid  to 
her  when  fhe  attains  the  age  of  2 1  years,  or  day 
of  marriage,  which  (hall  firft  happen,  and  to  be 
generoufly  educated  and  maintained  out  of  my 
eftate,  till  her  portion  become  payable,  without 
any  deduction  of  the  fame,  or  any  part  thereof." 

"  And  if  it  be  a  male,  I  give  and  bequeath 
my  eftate  real  and  perfonal  equally  to  be  divided 
between  the  faid  infant  and  my  fon  John  Williams, 
when  the  faid  infant  fhall  attain  to  the  age  of  21." 

ff  Item,  And  it  is  my  intent  and  meaning,  that 
none  of  my  children  mould  fettle  Or  difpofe  of  my 
eftate  for  longer  time  than  his  life/* 

«  And  to  that  intent,  I  give,  devife  and  be- 
queath all  the  reft  and  refidue  of  my  eftate  to  my 
fon  John  Williams  and  the  faid  infant,  for  and  du- 
ring the  term  of  their  natural  lives." 

The  remainder  to  my  brother-in  law  Js.  Gale 
and  his  heirs,  for  and  during  the  natural  lives  of 
my  fons  John  Williams  and  the  faid  infant." 

"  The  remainder  to  the  heirs  of  the  bodies  of 
my  faid  fons  John  Williams  and  the  faid  infant  law- 
fully begotten,  or  to  be  begotten." 

"  The  remainder  to  my  daughter  for  and  during 
the  term  of  their  natural  lives,  equally  to  be  di- 
vided between  them." 

cc  The  remainder  to  my  brother-in-law  J.  Gale 
and  his  heirs,  during  the  natural  lives  of  my  faid 
daughters  refpe&ively." 

"  The  remainder  to  the  heirs  of  the  bodies  of 
my  faid  daughters,  equally  to  be  divided  between 
them." 

11  And  I  do  declare  it  to  be  my  will  and  plea- 
fure,  that  the  fhare  and  part  of  my  faid  daughters, 
that  fhall  happen  to  die,  fhall  immediately  veft  in 
the  heirs  of  her  body  in  manner  aforefaid." 

"  Item,  It  is  my  will  and  defire,  that  all  the 
produce  of  my  eftate?,  alter  the  payment  of  my 

faid 
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faid  debts,  and  excepting  what  fhall  be  though*: 
needful  by  my  executors  for  the  fupport  and  ex- 
pences  of  my  family  and  eftatesj  be  duly  remitted, 
upon  infurances,  to  the  kingdom  of  Great  Britain^ 
or  bills  of  Exchange  for  the  fame  to  Humphry 
South)  and  Co.  or  fome  other  fubftantial  perfons, 
to  be  put  at  intereft  in  the  bank  of  England;  and 
likewife  to  get  in  all  my  monies  due  on  mortgages, 
bonds,  billsj  and  any  otherwife,  as  they  fhall  be- 
come due,  to  be  remitted  in  goods  or  bills  as 
aforefaid.  And  I  give  to  my  executors  full  power 
and  lawful  authority  to  authorize  the  faid  South* 
or  fome  other  fubftantial  knowing  man,  to  lay  out 
the  faid  monies  in  good  landed  eftates." 

And  he  appointed  feveral  executors;  - 

The  teflator  died  j  his  wife  was  not,  either  at 
the  time  of  making  his  will,  or  of  his  death,  en- 
fient  of  any  child  -,  fo  there  was  no  infant  to  take 
along  with  the  only  fon  John :  but  that  fon  John* 
by  his  guardians^  entered  and  pofiefled  the  plan- 
tation. 

That  fon  John,  being  under  age,  (but  20  years  jari,  '% 
old  and  an  half)  entered  into  an  indenture  of  cove- 
nants, where  by  >  in  confideration  of  a  marriage  in- 
tended with  Sarah,  the  daughter  of  James  Knight^ 
and  of  2000/.  he  was  to  receive  as  her  marriage 
portion,  he  covenanted  for  himfelf,  his  heirs  and 
executors,  with  truftees  therein  named,  that,  if 
the  marriage  took  effect,  he  would  in  due  form  of  \ 
law*  and  by  fuch  conveyances  as  fhould  be  advifed* 
and  as  far  by  law  as  he  might  or  couldj  convey 
to  truftees  and  their  heirs  the  plantations  therein 
mentioned,  and  all  other  plantations^  &c,  which 
defcended  to  or  vefted  in  him  on  the  deceafe  of 
his  father,  either  as  heir  at  law,  or  devifee  named 
in  the  will  of  his  father. 

To  himfelf  for  life3  remainder  to  truftees  to 
preferve,,  &V.  to  the  intent  thatj  if  $arab  furvived 

E  him., 
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him,  me,  out  of  the  rents,  fcfr.  of  the  premiflfes, 
might  receive  an  annual  fum  of  1000/.  fterling  on 
the  Royal  Exchange,  by  quarterly  payments,  with 
power  for  her  to  enter  and  diftrain,  &V.  and  fub- 
•  jeel  .thereto,  to  truftees  for  400  years,  to  raife 
portions  for  younger  children,  remainder  to  the 
firft  and  other  fons  of  the  marriage  in  tail  male  j 
remainder  to  John  Williams  in  fee. 

And  by  the    fame  indenture,    as  it   might  be 
doubtful  whether  John  Williams  had  fufficient  pow- 
er to  fettle  the  faid  plantation  upon  the  trufts  afore- 
laid,  he,  in  confideration  of  the  intended  marriage 
'  and  marriage  -portion,  and  to  render  the  provifion 
for  the  faid  Surah  and  his  iiTue  by  her  more  effec- 
tual, affigns  to  truftees,  their  executors,   &c.  one 
full  half  part  of  his  perfonal   eftate   in  Jamaica, 
and  one  half  part  of  the  clear  yearly  profits,  &c» 
of  the  faid  leveral  plantations,    &c.  and  all   his 
eftate,  &?<:.  in  and  to  the  fame,  in  truft  to  be  re- 
mitted,* to  be  laid  out  by  them  yearly  in  pur  chafe 
of  freehold  lands,  to  be  fettled  to  the  fame  ufes 
above, 

And  this  provifion  made  for  the  faid  Sarah,  is 

declared  to  be  in  bar  of  her  dower  or  third*  out 

of  the  plantations,  &c.  which  John  Williams   was 

feifed  of  in  Jnmaka. 

jane  11,  The  marriage   was  had,    and  afterwards   John 

1740.  Wiuiams  attained  the  age  of  21. 

The  father  of  the  young  lady  advifed^  with 
counfel  in  England,  who  thought  that  John  Wil- 
liams might  by  deeds  (according  to  the  laws,  of 
Jamaica)  bar  the  remainder,  and  ffetde  the  eftate 
according  to  the  marriage  agreement;  but  fuch 
counfel  advifed,  that  John  Williams  fhould  firft 
make  a  leafe  of  the  plantation  in  truft  for  himfelf 
for  99  years,  if  he  fhould  To  long  live,  to  fave  , 
any  -  forfeiture  of  his  eftate  for  life,  and  do  fome 
other  ads  alfo  as  after  mentioned; 

It 


[     5     ] 

It  is  fuppofcd  that  he  complied  with  that  advice, 
tho'  no  fuch  leafe  appears  in  Jamaica, 

By  leafe  and  releafe  John  Williams  and  another  March  ift  and 
perfon    with   him,    Diss,    Hugh    Bammerjley,    con-  ad>  '743. 
veyed  the  faid  plantations  to  truftees  to  the  ufes 
agreed   in  the  faid  indenture  of  marriage   cove- 
nants. 

And  about  nine  months  afterwards  John  tVil-  Dec  1744 
Hams  died  inteftate,  and  without  ifTue,  Where- 
upon his  two  furviving  fitters  entered  upon  the 
plantation,  and  are  in  poffeffion,  and  claim  the 
fame  under  their  father's  will ;  infilling,  that  John 
Williams  neither  had  power  to  bar,  nor  did  well 
bar  the  remainder  in  his  father's  will,  and  that 
the  widow  is  not  entitled  to  her  jointure,  nor  yet 
to  dower,  beCaufe  her  hufband  had  been  only 
tenant  for  life,  and  that,  though  he  had  really  had 
a  larger  eftate,  yet  the  now  widow,  before  mar^- 
riage,  upon  full  notice  of  the  father's  will,  and 
of  the  doubt,  whether  John  Williams  could  make 
a  fettle ment  or  not,  had  nevertheless  agreed  to  ac- 
cept of  his  covenant  and  agreement  Contained  in 
that  indenture,  in  bar  of  her  dower. 

Whether  in  this  cafe  the  ftric~r.  legal  conftruction,  0^.  iti' 
arifmg  from  the  words  (heirs  of  the  body)  ufed 
by  the  teftator  in  his  will  made  in  Jamaica,  un- 
aftifted  by  council,  and  ignorant  of  arbitrary  deter- 
minations here,  mall  quite  overturn  his  plain  and 
manifest  will  and  intent,  and  mail  give  to  his  fori 
John  an  eftate  tail  in  remainder,  and  confequently 
tht  powers  over  fuch  an  eftate  tail,-  directly  con- 
trary to  the  teftator's  will,  wherein  he  fets  out  a 
pofitive  and  exprefs  declaration  or  condition,  that 
none  of  his  children  Jloould  fell  or  difpofe  of  his 
eftate  for  longer  than  his  life,  and  to  that  intent 
devifes  his  eftate  in  the  particular  manner  there- 
after mentioned  ?  Does  not  the  eftate  which  was 
given  to  Jfaac  Gale  and  his  heirsP   and  which  is 

Z  2  very 
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very  particularly  limited  (not  after  the  determina- 
tion  or  forfeiture  of  the  eftate  to  John  for  life,  or 
any  fuch  words,  but)  the  remainder  to  my  brother- 
in-law  J.  Gale  and  his  heirs,  for  and  during  the 
natural  lives  of  my  /aid  fens  John  Williams  and 
the  faid  Infant,  raife  fuch  an  eftate  to  Gale,  as  fevers 
and  divides  the  firft  eftate,  given  to  John  and  the 
infant  for  life,  from  the  eftate  afterwards  given  in 
remainder  to  the  heirs  of  the  bodies  of  John  and 
of  the  infant,  fo  that  thofe  two  eftates  could  not 
mix  and :  unite,  or  the  eftate  for  life  merge  in  the 
eftate  tail  ?  Was  not  that  eftate-  given  to  Gale  and 
his  heirs  during  the  lives  of  John  and  the  infant, 
more  than  a  mere  poffibility  of  eftate,  or  a  contin- 
gent eftate,  and  was  it  not  in  this  particular  cafe5 
a  real  exifting  concurrent  eftate,  and  fuch  an  eftate 
as  would  have  prevented  John  alone,  from  making 
a  good  tenant  to  the  praecipe  and  fufFering  a  re- 
covery here  ?  Was  the  eftate  tail  both  vefted  and 
executed  clearly  in  John  alone,  or  could  it  be  exe- 
cuted in  him,  without  Gale  or  his  heirs  furrender- 
ing  his  eftate  or  joining  in  fome  act  which  he  or 
his  heirs  never  did?  And  could  John  alone,  with- 
out Gale  or  the  heirs  of  Gale,  well  dock  the  intail, 
and  bar  the  remainders,  and  charge  this  eftate  with 
the  iqooL  per  ann.  jointure  to  his  wife?  And  is 
ever^  point  to  be  ftrained  in  this  cafe,  which  has 
very  peculiar  circumftances  in  it,  purely  to  over- 
turn a  will,  which*  perhaps  is  more  full  and  ex- 
plicit, as  to  the  teftator's  pofitive  intent,  than  in 
any  former  cafe -in  the  books  ? 

It  has  been  learnt  (here  in  England)  that  in 
order  to  make  the  actual  fettlement  of  1743,  be- 
fore ftated,  council  advifed  John  Williams,  firft  of 
all,  to  make  a  leafe  for  99  years,  if  he  fhould  fo 
long  live,  to  fome  perfon  in  truft  for  himfelf,  alfo 
to  grant  out  an  eftate,  to  fome  perfon  and  his  heirs, 
during  the  joint  lives  cf  John  Williams  and  fome 

other 
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other  perfon,  In  order  to  make  a  limited  tenant  to 
the  praecipe,  as  it  were ;  and  then  to  make  deeds 
of  fettlement,  which  fhould  amount,  according  to 
the  Jamaica  laws,  to  a  recovery;  and  to  make 
fuch  fettlement  by  deed  of  leafe  and  releafe,  or  by 
fome  modern  ftatutable  conveyances,  all  in  order 
to  prevent  a  forfeiture  of  his  eftate  for  life.  — «  <.  ■ 
There  is  no  doubt  but  this  good  advice  was  fol- 
lowed, and  that  deeds  were  made  accordingly ;  and 
in  the  fettlement  of  1 743,  there  is  a  ftranger,  one 
Hamerjley,  that  joins  along  with  John  Williams  in 
releafing  the  eftate  to  the  truftees,  to  the  ufes 
therein  mentioned;  but  altho'  it's  imagined  that 
all  thofe  deeds  mould,  according  to  the  Jamaica 
laws  (of  which  you  have  a  ftate  left  herewith) 
have  been  recorded  there,  yet  none  are  recorded 
there  but  the  indenture  of  covenants  of  1739  and 
the  leafe  and  releafe  of  1743,  both  before  ftated; 
and  the  leafe  and  releafe  were  not  recorded  within 
fix  months,  nor  at  fooneft  till  eight  or  nine  months 
after  the  dates. Therefore,  whether  the  Ja- 
maica laws  do  enable  any  perfon  to  dock  an  eftate 
tail  and  bar  the  remainders,  but  only  fuch  as  could 
here  haye  fuffered  a  recovery-?  Whether  thefe  Ja- 
maica laws  did,  in  this  cafe,  enable  John  Williams^ 
alone,  to  dock  the  eftate  tail  and  bar  the  remain- 
ders ?  Whether  all  the  deeds,  in  order  thereto, 
were  not  necefTary  to  have  been  recorded  in  Ja- 
maica within  fix  months  after  the  dates?  And, 
whether  the  recording  there  of  the  leafe  and  re- 
leafe only,  and  thofe  not  till  eight  or  nine  months 
after  the  dates,  will  be  fufficient  to  dock  the 
eftate  and  bar  the  remainders  in  this  uncommon 
cafe  ? 

One  moiety  of  the  eftate  was  intended  for  the      0.3^. 
hoped-for  infant,    if  a  fon;  but  there   never  was 
any  fuch :   Where  fhall  that  moiety  go,  and  when 
fhould  it  fo  go,  according  to  his  will,  where  the 

eftate 
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eftate  is  limited  to  the  daughters  ?  Can  fuch 
moiety  defcend  to  John  in  fee  as  undifpofed  of  by 
the  will  ?  Or  mail  the  fame  go  in  remainder  to 
the  daughters  of  William  Williams  ?  J±nd  when, 
whether  immediately  upon  the  teftator's  de?;h, 
or  npt  till  after  John's  death  ?  And,  by  what 
means  can  John  be  intitled  to  that  moiety  for  his 
life  ? 

Qt4th.  After  fatisfying  the  debts  and  legacies  of  the 

teftator  out  of  his  perfonal  eftate,  how  mail  the 
refidue  thereof  go  ?  Is  the  fame  fo  conne&ed, 
that  it  fhall  remain  and  go  along  with  the  real 
eftate,  and  to  the  fame  perfonsj  or  did  the  abfo- 
lute-  property  of  fuch  refidue  of  the  perfonal  eftate 
veil,  as  to  the  whole  thereof,  in  John  Williams  as 
the  firft  taker  j  or,  as  to  a  moiety  thereof,  in  John 
Williams,  and  as  to  the  other  moiety,  in  his  filters? 
And,  as  to  fo  much  of  the  teftator's  perfonal  eftate 
as  remains  ftill  outftanding,  and  not  received, 
mall  that,  or  a  moiety  of  it,  or  any  part  of  it,  be 
confidered  as  the  perfonal  eftate  of  John  Williams  ; 
or,  mall  that  perfonal  eftate,  fo  ftiil  out-ftanding, 
fc>e  now  confidered  as  the  perfonal  eftate  of  William 
Williams  the  teftator  ? 

Qi$th.-  In  this  cafe,  is  the  widow  at  liberty  to  dower, 

when  fhe,  before  marriage*  on  full  knowledge  of 
the  doubt,  whether  her  hufband  could  make  the 
fettlement  agreed  on,  or  not*  did  neverthelefs  de- 
clare in  writings  her  acceptance  of  her  intended 
hulband's  covenants  and  agreements  in  bar  of  her 
dower  ? 

%$&*  The  fifters,  who,  are  now  in  pofleffion  of  the 

whole  eftate,  claim  the  fame  under  their  father's 
will  5  they  happen  to  be  alio  heirs  at  law  of  their 
brother  John,  but  claim  nothing  as  fuch;  Will 
either  law  or  equity  compel  the  fifters,  as  heirs 
of  John,  to  perform  his  covenants,  which  he  en- 
tered into  by  the  indenture  of  1729,  when   under 

age  I 
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age  ?  Or,  will  his  fitters,  or  their  eftate,  be  any 
way  bound  or  affected  by  fuch  his  covenants  in  law 
or  equity  ? 


Mr.  Solicitor-General's  Opinion  upon 
-  the  foregoing  Case. 

£  As  it  jlands  intitled  in  Mr.  Booth.'.;  copy.] 


Upon  the  authority  of  the  late  determination  in  ^  to  ihe  l(l^ 
Coal/on  and  Coulfon,  tho'  I  am  aware  how  far  the 
expreffion  here  differs  from  that  cafe,  I  think  the 
remainder  to  the  heirs  of  the  body  of  John  will  ope- 
rate as  a  limitation  to  him  in  tail,  which  by  a  reco- 
very properly  fuffered  he  might  dock.  ' 

According  to  the  ftate  of  the  Jamaica  laws,  left  Ta  the  attJ 
herewith  I  think,  for  the  purpofe  of  barring  the 
eftate -tail,  and  all  remainders  and  reverfions,  it  is 
fufficient  that  the  deeds  of  leafe  and  releafe,  made 
by  tenant  in  tail*  fettling  thf  fame  to  different  ufesa 
be  inrolled  within  fix  months  after  the  arrival  of  the 
fhjp,  if  die  deeds  were  made  out  of  the  ifland. 

This  is  a  very  difficult  point  j  but  the  opinion  I  T0CL3* 
incline  to,  after  much  deliberation,  is,  that  the  birth 
of  a  male  infant,  upon  the  whole  of  the  will,  is  not 
to  be  conftrued  a  condition  or  contingency  neceflary 
to  the  other  limitations  taking  effect ;  I  think  the 
eftate  devifed  to  John  and  the  infant  during  their 
lives  is  joint,  with  feveral  inheritances  in  tail;  I 
doubt  there  are  not  fufficient  words  to  imply  crofs- 

remainders 
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remainders  in  tail  between  the  heirs  of  the  body  of 
'John,  and  the  (aid  infant  \  and  therefore,  as  to  one 
moiety,  upon  the  death  of  John,  I  think  it  muft  go 
oyer  to  the  daughters  of  the  teftator,  according  to 
the  will^  and  could  not  be  barr'd  by  John ;  I  am 
aware,  that  if  the  devife  flood  upon  the  firfr.  words 
of  the  will,  they  woul4  make  a  tenancy  in  com- 
mon between  John  and  the  infant  during  their  lives; 
but,  upon  the  whole  together,  I  think  as  above. 

Q*o  the  4th,  j  think  the  refidue  of  the  perfonal  eftate  is  to  be 

laid  out  in  land,  to  be  fettled  as  the  teftator's  real 
filiate,  and  therefore  will  go  to  the  teftator's  daugh- 
ters according  to  the  limitations  in  the. will. 

To  the  5th.  She  might  claim  dower  if  me  has  no  title  to  her 

jointure  ;  but  unlefs  the  eftate  tail  is  barred,  which 
will  make  her  jointure  good,  J  do  not  think  that 
John  was  feifed  of  fuch  an  efiate-tail  in  polieffion  as 
the  wife  could  be  intitled  to  dower  out  of. 

Tq  the  6th.  As  heirs  to  John,  they  can  be  no   farther  bound 

to  perform  his  covenants  than  they  have  affets,  and 
what  they  take  by  virtue  of  their  father's  will,  does 
not  come  to  them  from  their  brother  ;  but  if  he  has 
barred  the  intail  of  a  moiety,  that  will  be  liable  to 
his  fettlement,  and  covenants.  But  the  will  itfelf  is 
lb  inaccurately  penned,  that  one  can  at  beft,  only 
give  a  probable  opinion ;  and, therefore  it  is  a  very 
proper  cafe,  if  pofTible,  for  fome  friendly  accom^- 
modation.  -        ' 

W.  Murray.   • 

IoM   April,   1747. 

\Tbisfubfcription  and  date  is  taken  from  Mr.  Booths  copj.\ 

•  JV.  B.  The  anfwer  to  the  firfl  Query  in  the  ppinion  above  co- 
pied, which  was  published  by  Mr,  Feame,  in  the  third  edi- 
tion of  his  Eflay",on  the  Learning  of  Contingent  Remain- 
ders, and  Executory  Devifes,  being  difavow-ed  by  Lord 
■  .-Mansfield,  in  JL/iJler  term  20  Geo.  3.  in  the  cafe  of  Hodgfon 
and  Uxor  v.  Ambrofe^  occaiioned  Mr.  Feame  to  p-ublifh  the 
,  Copies  here  addreiled  to  his  Lordfiiip.  ■ 

Mr. 
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Mr.  Attorney  General's,  Opinion  upon 
the  fame  Case. 


Upon  confideration  of  this  will,  and  all  the  cir-  a.  totheift. 
cumflances,  and  the  cafes  applicable  to  this  point,  I 
conceive  John  had  aneftate  for  life,  with  remainder 
to  the  truftees  during  his  natural  life,  remainder  to 
John  himfelf  in  tail,  at  leaft  as  to  one  moiety,  and 
"therefore  could  bar  the  remainder,  at  leaft  as  to  a 
moiety,  notwithfeanding  the  apparent  intent,  that  he 
mould  not  be  able  to  do  it :  as  to  his  being,  or  not 
being,  tenant  in  tail  of  the  other  moiety,  fee  the  an- 
fwer  to  the  third  Q^    , 

If  this  conveyance  of  1743  was  (as  I  am,  inform-  To  the  3,4. 
ed  it  was)  executed  out  of  the  ifland,  and  duly  re- 
corded, within  fix  months  of  the  arrival  of  the  fhip 
that  brought  it,  according  to  the  act  of  1681,  I  con- 
ceive it  did  well  bar  the  intail  and  remainders  of  all 
that  J ohn^ Williams  had  an  eftate  tail  in;  nor  has, 
I  conceive,  the  acT;  of  1731,  altered  this,  except- 
ing as  againfi  vendees  or  mortgagees  \  which  is  not 
the  cafe  of  the  iflue  in  tail  and  remainder-men. 

Notwithftanding  the  firft  devife  of  the  eftate  To  the  3&  . 
equally  to  be  divided  between  John  and  the  unborn  jon^ 
,&e-.  imports  a  tenancy  in  commons  yet  the  fubfequent 
devife  to  John  Williams,  and  the  infant  for  their 
lives,  make,  I  conceive,  a  joint- tenancy  for  their 
lives,  and  fo  gives  a  considerable  weight  to  the  con- 
struction that  might  be  put  on  the  fublequent  limi- 
tations to  the  daughters,  to  import  crofs,  remainders, 
by  implication  between  the  fons,  on  failure  of  their 
^efpe&ive  eftates  tail »  the  confequence  of  which 

would 
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would  be,  to  make  'John  tenant  for  life  of  the 
whole  ;  but  on  the  beft  judgment  I  can  form  of  it, 
and  confidering,  that  the  limitations  to  the  daugh- 
ters is  by  the  word  remainder,  which  imports  a  li- 
mitation on  the  determination  of  the  precedent  ef- 
tates,  whenever  that  happens,  and  I  -do  not  know 
any  cafe  of  crofs  remainders  in  tail,  by  implication, 
without  the  words,  after  failure  of  fuch  iffue,  or  ex- 
pressions to  that  cffecl ;  I  think,  there  were  no  crofs 
remainders,  and,  confequently,  on  the  death  of 
John,  one  moiety  came  to  the  daughters,  and  jyas 
not  in  the  power  of  John  to  bar :  however,  this  is  a 
point  of  real  difficulty. 

To%4th.  J  conceive,  the  whole  furplus  perfonal  eftate  ought 

to  be  laid  out  in  lands,  and  fettled  in  ftrict  fettle - 
ment  on  the  daughters,  fo  as  to  make  them  tenants 
for  Ijves  only,  and  their  fons  purchafors  in  remain- 
der, this  being  only  executory,  and  a  court  of  equi- 
ty carrying  fuch  executory  difpofitions  into  execu- 
tion, according  to  the  true  and  real  meaning  of  the 
teflator. 

To  the  gib,  j  am  0f  opiniorij,  that  the  widow  cannot    claim 

dower  in  the  teftator's  efiate,  her  hufoand  having 
clearly  no  eftate  of  inheritance  in  poiI|tnon,  that 
being  prevented  by  the  interpofition  of  the  eftate  to 
preferve  contingent  remainders. 

To  the  6th.  As  die  fillers  do  not  claim  under  their  brother, 

.£:  as  to  one  moiety,  that  could  not  be  affected  by  any 

acl  of  his ;  and,  as  the  covenant  was  entered  into 
when  under  age,  I  conceive  the  other  moiety, 
though  defcending  to  them  as  a  reverfion  from  their 
brother,  is  not  affec~bed  by  fuch  covenants. 

P.  Ryder. 


Mr. 
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Mr.  Filmer's  Opinion  on  the  fame  Case. 


I  take  it  to  be  a  rule  in  the  law,  that  whenever  A- t0  the  lft* 
any  perfon,  by  deed  or  will,  takes  an  eilate  for  life, 
and,  in  the  fame  deed  or  will,  there  is  a  limitation 
afterwards  to  the  heirs,  or  heirs-male  of  his  body, 
(though  there  be  a  mean  eftate  limited  to  another 
perfon)  that  it  is  an  eftate  tail,  and  the  words 
(heirs  of  the  body)  are  words  of  limitation,  and  not 
ofpurchafe:  therefore,  I  conceive,  that  John  Wil- 
liams was,  as  to  one  moiety,  tenant  for  life,  with  re- 
mainder to  Gale,  for  the  life  of  John  Williams,  with 
remainder  to  John  Williams  in  tail;  and  though  the 
limitation  to  Gale  prevented  the  eftate  tail  being  exe- 
cuted in  John  Williams,  yet  I  apprehend,  it  was 
veiled  in  him  fo  far  as  to  fufFer  a  common  recovery, 
and  bar  the  remainders  over. 

I  conceive  that  John  Williams  had  fuch  an  eftate  To  the  *^ 
j.ia  moiety  of  the  real  eftate,  as  he  might,  by  the 
Jamaica  laws,  bar  the  intail  and  remainders  over : 
and,  I  apprehend,  if  the  deeds  of  leafe  and  releafe^ 
of  the  i ft  and  2d  March  1743,  were  duly  record- 
ed, they  will  be  fufficient  for  that  purpofe.  Now, 
as  to  thfe  time  for  recording  of  deeds  made  out  of 
the  ifland,  by  the  act  of  1681,  they  are  good,  if 
recorded  in  fix  months  after  the  arrival  of  the  fhip 
that  brings  them  back;  and  the  act  of  1703  leaves 
the  time  for  recording  deeds  made  out  of  the  ifland, 
(I  think)  as  it  ftood  before  upon  the  act  of  1681  ; 
and,  as  to  the  act  of  173 1,  which  makes  deeds  void9 
unlefs  recorded  in  fix  months  after  their  date,  that 
feems  to  me  (by  the  abftract  of  the  acts  left  with  me 
with  this  cafe)  to  refpect  only  fubfequent  purchafors 
and  mortgagees  for  a  valuable  confideration,  There- 
fore^ 
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fore,  ifthefedeed  have  been  duly  recorded,  within 
the  time  limited  by  the  a£t  of  168  i,  I  am  inclined 
tp  think  that  they  will  be  good. 

To  the  3d.  This  feems  to  me  to  be  a  queftion  of  great  doubt 

and  difficulty.  For  tho'  the  devife  to  the  fuppofed 
infant  is  in  event  become  void,  yet,  if  the  words 
in  the  will,  viz.  if  "  my  wife  be  enfeint  with  child, 
and  if  it  be  a  male"  be  conftrued  to  be  a  condition 
precedent,  and  the  being  of  a  fon  to  be  a  condition 
on  which  a  moiety  of  the  eftate  was  to  go  over  to 
the  daughters  j  then,  as  that  has  not  happened,  the 
devife  to  the  daughters  would  be  void :  but,  I  ap- 
prehend, fuch  construction  would  quite  defeat  the 
intention  of  the  teftator  ;  for  the  devife  to  John  Wil- 
liams feems  to  me  to  depend  on  the  fame  contin- 
gency ;  therefore,  I  am  incljned  to  think,  thefe 
words  are  only  a  conditional  limitation  to  the  fup- 
pofed fon,  which  devife  becoming  void,  (there  be- 
ing no  fon)  I  conceive,  the  daughters  are  intitled  to 
one  moiety  for  fuch  eftate  as  is  devifed  to  them  by 
the  will  •,  and,  as  the  teftator  has  given  the  eftate 
equally  to  be  divided  between  his  fon  John  and  the 
fuppofed  infant,  with  remainders  to  his  daughters, 
and  there  are  no  words  to  make  a  crofs  remainder  to 
John ,  I  conceive,  the  daughters  are  now  intitled  to 
a  moiety.  *■ 

To  the  4th.  After  payment  of  the  debts  and  legacies,  the  tef- 

tator had  directed  all  the  produce  of  his  eftates,  and 
his  money  due  on  fecuritiea,  to  be  laid  out  in  land ; 
but  has  not  directed  to  what  ufes  the  lands  to  be  pur- 
chafed  mould  be  fettled.  But,  I  apprehend,  he 
meant  to  the  fame  ufes  as  he  had  devifed  his  real 
eftate  ;  now,  as  to  the  rents  and  profits  of  the  real 
eftate,  and  the  intcreft  of  the  money  out  on  fecu- 
rities  that  accrued  due  fince'  the  teftator's  death,  thac 
will  belong,  I  think,  to  the  refpective  perfons  in- 
titled  to  the  real  eftate  under  the  will,  and'  muft  not 

;".  ■  -;-.■■'.''  .  ■• ,  be 
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be  laid  out  in  lands,  but; only  what  was  the  teftator's 
perfonal  eftate  at  the  time  of  his  death,  and  the  lands 
to  be  purchafed,  and  the  intereft,  in  the  meantime, 
will  belong  to  the  lame  peffons,  and  for  the  fame 
eftate  as  the  real  eftate  is  clevifed,  fave  only  that  as 
this  is  executory,  a  court  of  equity,  I  conceive, 
would  not  direct  an  eftate  tail  to  be  limited  to  John 
Williams. 

I  am  of  opinion,  that  the  widow  will  not  be  in-  To  the  gti. 
titled  to  dower,  John  Williams  not  being  feifed  of 
an  eftate  of  inheritance  during  the  coverture ;  for  the 
eftate  limited  to  Gale  and  his  heirs,  for  the  life  of 
John  Williams,  prevented  the  execution  of  the  ef- 
tate tail. 

If  the  fillers  have  a  title  under  their  father's  will, 
I  conceive,  the  eftates,  devifed  by  the  will,  will 
not  be  affected  by  their  brother's  covenants. 


Bev.  Filmer. 


March  \6tb,   1 746. 
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The  QUERIES  Hated  to  Mr.  Booth,  arid 
his  Opinion  upon  the  fame  Case. 


Upon  the  will  of  William  Williams,  Whether  the 
devife  of  therefidue  of  his  eftate  to  his  fon  John  and  the 
infant  (that  might  have  been)  for  their  natural  lives, 
is  fo  coupled  and  connected  with  the  devife  after- 
wards made  to  the  heirs  of  the  body  of  John,  and 
of  that  infant,  as  that   John   (for  there  was  no  fuch 
infant  to  take  along  with  him)   mall  be  conftrued  to 
be  tenant  in  tail  under  his  father's  will ;  or,  whether 
the  devife  .intermediate  between  thofe  two,  and  made 
of  the  remainder  to  If:  Gale,  and  his  heirs,  for  and 
during  the  natural  lives  of  my  faid  fons  John  WiL 
Hams  and  the  faid  infant,  is  not  fufRcient  to  feparate 
the  eftate  for  life  in  John,  from  that  to  the  heirs  of 
his  body,  and  to  leave  John  Williams  a  bare  tenant 
for  life  -,  more  efpecially  as  the  teftator  introduces 
that  whole  claufe,  with  an  exprefs  declaration  of  his 
intent  and  meaning,  that  none  of  his  children  mould 
fell  or  difpofe  of  his  eftate  for  longer  time  than  his 
life  j  and,  to  that  intent,  devifes  his   eftate   in  the 
manner  as  is  before  ftated,  not  only  in  the  cafe  of  the 
firft  devife  made  to  his  fons,  but  again,  in  the  fame 
method,  and  in  the  fame  form  of  words,  in  the  fub- 
fequent  devife,  made  to  his  daughters  -,  and,  whe- 
ther  John,  under  his  father's  will,  was  tenant  for 
a.  to  the  i  ft.    life  of  the  real  eftate,  or  tenant  in  tail  ? 

I  am  of  opinion,  that  although  the  teftator  has 
interpofed  an  eftate  to  Ifaac  Gale  and  his  heirs,  dur- 
ing the  lives  of  John'  Williams,  his  eldeft  fon,  and 
his  other  expected  fon,  yet,  that  there  being  after- 
wards a  limitation  to  the  heirs  of  the  bodies  of  his 

-     faid 
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faid  fons,  which  words  are  plainly  no  words  of  pur- 
chafe,  but  words  of  limitation,'  the  faid  John  Wil- 
liams, to  whom  an  eftate  for  life  was  before  limited, 
muft  be  confidered  as  having  either  an  actual  eftate 
tail,  or,  rather,  an  eftate  for  life,  with  a  remainder 
(fubject  to  the  interpofed  eftate  to  /.  Gale,  for  life 
of  the  faid  John  Williams}  to  him  the  faid  John  Wil- 
liams in  tail ;  and  if  the  faid  Jehn  Williams  took 
care  to  make  a  tenant  to  the  precipe  in  a  proper 
manner,  he  was  enabled  to  fuffer  a  recovery  of  his 
{hare  (whatever  that  was)  and  to  fettle  the  fame  as 
he  thought  proper. 

If  John  was  tenant  for  life  only,  then,  whether  he  i  0__ad? 
could,  by   the   deeds  of   1739   an^    l7A3>  before 
ftated,  or  by  any  other,  charge  that  real  eftate  with 
the  1000I.  a  year  to  his    wrfe   after  his  death  j  or, 
can  the  widow  of  tenant  for  life  be  entitled  to  dower  ? 

I  conceive,  that,  if  John  Williams  was  only  te-  RefP.  to  2d. 
nant  for  life  (though  my  opinion  is,  he  was,  as  to 
one  moiety,  in  effect,  tenant  in  tail)  he  could  not 
charge  the  eftate,  whereof  he  was  only  tenant  for 
life,  with  the  1  oool.  a  year  to  his  wife  -,  but  other- 
wife  it  will  be,  if  he  was  tenant  in  tail,  and  has  pro- 
perly fufFered  a  recovery,  or  done  what  will  amount 
thereto,  in  the  ifland  of  Jamaica,  or,  if  he  was  te- 
nant in  fee  of  any  part  of  his  father's  eftate,  and  if 
the  will  does  not  operate  upon  a  moiety  for  which 
there  is  fome  colour,  he  has  the  fee  thereof. 

If  the  widow  of  John  Williams  be  evicted  of  all 
her  jointure,  fne  will,  notwithftanding  the  words 
in  the  fettlement,  be  intitled  to  dower,  not  out  of 
any  lands,  whereof  he  was  only  tenant  for  life,  (for 
of . thofe  £he  is  not  dowable)  but  only  out  of  thofe 
whereof  he  was  either  tenant  in  tail,  or  tenant  in  fee 
in  pofTeiiion ;  but  fuch  dower  cannot  come  out  of 
any  of  the  lands  limited  to  him  by  the  will  here 
ftated. 

A-s 
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As  to  the  fhare  whereof  I  take  John  Williams  to 
be  tenant  in  tail,  I  think  he  had  but  a  remainder 
therein,  after  the  eflate  to  Ifaac  Gale,  during  the 
life  of  John  Williams,  and  fo  the  widow  cannot,  as 
I  apprehend,  be  dowable  of  that  moiety,  he  having 
no  eflate  tail  actually  executed,  and  only  a  veiled 
remainder. 
^•3d"  As  to  the   perfonal  eflate  of  William  Williams , 

your  opinion  is  defired,  Whether  William  Williams's 
perfonal  eflate  is  not,  in  the  firft  place,  liable  to  the 
payment  of  his  debts  and  legacies  ?  And,  if  any  fur- 
plus  remained  over  and  above,  anfwering  the  fame, 
whether  that  was,  by  the  will,  connected,  and  to 
go  along  with  his  real  eflate;  or,  did  the  whole  in- 
tereft,  in  fuch  perfonal  eflate,  veil  in  John  William; 
the  fon,  fo  that  he  could  dilpofe  of  it,  or  aflign  it 
over.  And,  if  he  could  difpofe  of  the  fame,  or  af- 
fign it  over,  yet  did  this  deed  of  1739,  made 
while  he  was  under  age,  (but  above  20  years  old) 
pals  his  intereft  in  the  moiety  of  the  fame  ?  And 
as'  to  fuch  parts  of  William  Williams's  perfonal.  eflate 
as  have  not  yet  been  collected,  or  got  in,  but  are 
ftill  out-Handing,  can  any  reprefentatives  of  John 
Williams  claim,  and  be  entitled  to  the  fame,  as 
,part  of  John  Williams's  own  perfonal  eflate ,  or, 
muft  fuch  parts  thereof,  ftill  out-flanding,  be 
now  conlidered  as  the  perfonal  eflate  of  old  Wil- 
liam Williams  f 
■  I  fee  no  words  in  the  will  to  exempt  or  exone- 

3  '  fate  the  perfonal  eflate  from  the  payment  of  the 
debts,  and  that  eflate  is  always  to  difcharge  the 
debts,  in  order  to  eafe  the  real,  if  there  are  not 
exprefs  words  to  exempt  it  therefrom. 

Suppofing  the  perfonal  eflate,  by  the  will,  to  be 
plainly  directed  to  be  irivefled  in  lands,  and  thefe 
lands  fettled  to  the  fame  ufes  as  the  real  eflate, 
then  it  will  be  very  clear,  that  the  lands  to  be  pur- 
ehafed  muft  be  entailed  together  with,    or    father 

ftricter 
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ftricter  than,  the  real  eftate ;  and  that,  for  want  of 
a  recovery,  or  other  ac"^  which,  in  Jamaica,  is  tan- 
tamount, the  fhare  of  John  Williams  therein  would 
go  over  to  his  fillers ;  but  the  will  is,  in  this,  fome- 
what  obfcure,  tho'  I  think,  there  is  direction  enough 
to  purchafe  lands  ih  England  with  the  money,  to  be 
remitted  from  Jamaica,  out  of  fuch  debts  as  fliall  be 
got  in  by  the  executors,  though  that  may  not  extend 
to  the  annual  produce  of  the  plantations  after  the 
death  of  the  teftator,  till  the  coming  of  age  of  John 
Williams^  the  fon,  which  to  me  feem  rather  not  to 
be  included  in  this  direction.     Howbeit,  the  lands 
to  be  purchaiedj  muft,  I  think,  be  intended  to  be  in- 
tailed  together  with,  or  father  ftricter  than,  the  real 
eftate ;    as  my  opinion  is,    that    only  one  half  of 
the  real  eftate ;  and,  was  to  go  to  John  Williams  in 
tail,  and  one  half  of  the  perfonal  eftate,  when  turned 
into  land,  muft  be  intailed  therewith,  and  the  recove- 
ry could  not  extend  to  that  land  which  is  not  yet  pur- 
chafed.    I  think  the  daughters  will  be  intitled  to  that 
in  remainder,  as  after  is  mentioned  -,  but,  as  to  the 
other  moiety  of  the  perfonal  eftate,  the  queftioni  , 
where  that  will  go3  will  depend  on  the  validity  of 
the  devife>  wherein  the  real  and  perfonal  eftate  is  de- 
vifed  at  thefe  words  -,  And  if  it  be  a  male,  I  give  and 
bequeath  my  eftate,  both  real  and  -perfonal"  concern- 
ing which,  fee  the  anfwer  to  the  fifth  query  below; 

When  I  fay,  that  thofe  lands  which  are  to  be  pur- 
chafed  with  the  perfonal  eftate,  muft  be  confidered 
as  intended  to  be  intailed.  with  the  real,  I  mean,  as 
to  fuch  purchafed  lands,  a  ftri6t  intail  j  but,  that, 
by  the  death  of  John  Williams,  makes  no  difference 
in  this  cafej  as  to  that  half  of  the  faid  lands  fo  to  be 
purchafed. 

As  to  the  emblements  growing  on  the  real  eftate  0*4^.' 

of  John  Williams  at  his  death,  Can  any  thing,  but 

what  is  of  annual  growth  or  renovation,  and  to  be 

produced  in  one  year,    be  confidered  as  emble- 

A  a  ments, 
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merits,  or  mail  thofe  be  confidered  as  emblements 
which  won't  produce  till  a  fecond  or  third  year  ? 
Iffo,  might  not  coppice  or  underwood  (here)  be 
emblements  which  might  wait  eight  or  ten  years  till 
rlt  to  be  cut  ?  Has  the  widow  any  right,  as  widow, 
to  thofe  emblements,  or  do  they  belong  to  the  ad- 
mi  niftra tor  ?  And  in  this  cafe,  where  much  labour 
and  expence,  and  many  implements  and  utenfils 
mult  neceffarily  be  made  ufe  of  on  a  plantation,  in 
order  to  plant,  tend,  nurfe,  cut  and  grind  the  canes, 
and  make  the,  iugar,  muft  the  perfon  intitled  to  the 
emblements,  make  a  juft  allowance  in  thefe  refpedts  * 
or  is  fuch  perfon  intitled  to  the  emblements,  without 
contributing  to  any  charge  about  the  fame  ? 

If  any  canes  or  rattoons  had    been  planted  by 

a.  to  the  4th.  Jehu  Williams,  which  had  borne  fruit  the  firft  year, 
I  think  Mrs.  Williams  would  have  been  entitled 
thereto,  as  a  recompence  for  his  induftry,  and  as 
.  his  representative,  if  fhe  gets  adminiftration,  like 
the  cafe  of  Hops,  Oo.  Car.  515.  But  I  don't 
conceive  fhe  can  at  all  intermeddle  with  the  canes 
the  fecond  or  third  years,  this  being  carrying  the 
cafe  of  emblements  farther  than  ever  1  knew  it. — , — 
If  fhe  were  intitled,  fhe  would  not,  I  apprehend,  be 
bound  to  contribute  any  thing  towards  the  charge 
thereof.  I  think  fhe  has  the  better  right  to 
the  adminiftration,  but  it  is  at  the  option  of  the  or- 
dinary to  grant  it  to  her  or  to  the  fifters  of  her  huf- 
bani,  the  laid  John  Williams  deceafed. 

0.5th.  As  there  was  never  any  infant  to  take  along  with 

the  fon  John  Williams,  does  that  make  any  alteration 
in  this  cafe  ?  And  if  fo,  how  fhall  that  moiety  of  the 
real  and  perfonal  eflate  of  Mr.  Williams  (intended 
for  fuch  infant)  now  go  ? 

a.  to  the  5th.  There  being  more  intricacy,  upon  this  part  of 
the  cafe,  than  all  the  reft  (though  there  is  great  ob- 
fcurity  upon  the  whole  will)  I  have  poftponed  the 
confideratici  of  the  devjfe,  at   thefe  words,  "  Ahi 

if 
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if  it  be  a  male,  I  give  and  bequeath  my  ejlate  both 
real  and  per/onal,  &c."  to  this  place  :  and  there 
are,  in  my  apprehenfion,  three  opinions  to  be  for- 
med upon  the  operation  of  this  devife,  each  of  which 
may  have  a  degree  of  probability.  The  fr/ft  is, 
that  thefe  words,  together  with  the  foregoing  words 
of  the  will,  cc  Jhould  ?ny  wife  be  enjeint  [now']  or  at 
any  time  hereafter"  do  import  a  contingency  that 
muft  actually .  happen  before  any  devife,  concerning 
either  moiety  of  the  land,  can  take  place ;  and  as 
that  contingency  did  not  happen,  the  teftatoris,  as 
to  the  whole  of  the  land,  dead  inteftate,  and  the 
land  is  defcended  to  John  Williams,  as  heir  at  law 
to  the  teftator :  this  opinion  feems  to  me  to  proceed 
upon  a  good  ground  \  for  if  in  a  will  or  a  fettlemenr. 
the  devifor  or  grantor  fo  exprefTes  himielf  as  to 
fhew  that  fbme  future  act  or  event,  in  its  nature 
uncertain,  is  required  by  him  to  happen,  condition- 
ally and  previoufly  to  the  taking  place  of  the  dif- 
pofition  intended,  there  the  whole  of  the  ufe  or  de- 
vife (as  well  the  particular  eftate  as  the  remainder) 
muft  wait  and  expect,  till  the  contingency  happens^ 
for  till  then,  the  ufe  or  devife  can  never  arife,  be- 
Caufe  the  veiling  of  the  devife,  or  fettling  of  the 
tifei  muft  be  preceded  by  the  happening  of  an 
event,  which,  in  the  beginning,  was  dubious  or  un- 
certain, and  which  is,  in  nature  of  a  condition  pre- 
cedent; thus  in  limitations  under  marriage  fettle- 
inents,  the  firft  ufe  is^  until  the  marriage  of  A:  with 

B.  to  the  ufe  of  J.  S.  and  his  heirs,  and  after  the 
marriage  of  A.  with  B.  to  the  ufe  of  A.  for  life,  re- 
mainder to  C.  for  life,  remainder  to  D,  in  fee. 
There,  before  any  ufe  can  arife  or  be  vefted  in  A.,  or 

C.  or  D  there  muft  be  an  actual  marriage,  which 
muft  actually  take  effect  between  A.  ajad  B.  arid  as 
this  is  the  law  with  regard  to  future  ufes,  it  is  the 
fame  with  reipect  to  executory  devifes  y  fo  that  if 
that  ground  or  rule  was  general,  and  admitted  of  no 

A  a  2     >  exception., 
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exception,  it  would  govern  in  the  prefent  cafe ;  fo** 
me  words  here  are,  in  effect,  If  my  wife  is  now  or 
hereafter  fhall  be  with  child,  then,  if  juch   child  be 
a  male,  I  give:  one  moiety  to  my  faid  fon  John  in- 
Pail,    and   the  other    moiety    to  fitch    child   in    tail, 
remainder  to  my  daughters  in  tail,  rev  erf  on  to  my  own 
right  heirs ,  and  thofe  words,  If  my  wife  is  now,  or 
hereafter  jhall  be  with  child,  and  if  fuch  child  be  a 
male,  (ftippofing  they  were  ufed  by  the  teftator  in 
that  fenfe,  that  he  meant  his  eftate  or  any  intereft 
therein  mould  wait  or  expect  in  the  hands  of  hjs 
heirs,  till  the  particular  event  pointed  out  thereby 
mould  happen)  will  be  in  nature   of  a  requifite  or 
condition,  that  mull  precede  the  whole  ofthedevife, 
as;  welt  as  any  particular  intereft  given  thereby,  and 
will  therefore  hinder  the  whole  from  veiling;  for  if 
they  hindered  only  part  from  veiling,  they  would 
not  operate  as  a  condition  precedent,  but  rather  as  a 
limitation,  and  as  they  precede  the  whole  deviie  in 
point  of  order,  they  muft  precede  the  whole,  if  they 
precede  any  part  thereof,  in  point  of  effect.     Vide 

Jones   58. -But  to  this  opinion  I  do   not  much 

inci.ie,  becaufe  I  do  not  confxier  any  of  thefe  words 
as  denoting  the  expectation  of  any  particular  un- 
certain contingent  event,  which  would  hinder  any 
eitate  or  interell  from  vefting,  and  to  make  the 
eftate  to  wait  till  inch  contingency  happen,  in  nature 
of  a  condition  precedent  3  but  I  confide*r  them  in 
the  way  I  fhall  mention,  when  I  come  to  the  laft  of 
the  three  opinions. 

The  next  opinion  is,  that  fmce  the  conditional  or 
contingent  words  which  are  the  fubject  of  the  doubt 
in  this  cafe,  do  only  re  foe  ct  the  defignation  or  de- 
fcription  of  one  of  the  perfons  named  in  this  devile, 
for  whom  no  more  is  intended  than  a  moiety,  they 
fhall  not  be  made  to  affect  by  way  of  condition  pre- 
cedent any  other  part  of  the  eftate,  than  that  purparty 
onry  which  is  intended  for  that  perfon;  and  this  is 
kn  far  true,,  that  if  it  were  at  all  dubious,  whether 

this 


[  ..«3    ] 

this  condition  fliall  relate  to  the  whole,  or  to  the 
purparty  of  the  perfon  falling  under  that  defignation, 
the  conftruction  lhall  be  fuch,  as  to  carry  the  words 
only  to  that  purparty;  but  this  is  inverting  the  cru- 
der of  the  words  as  they  now  Hand,  without  any 
warrant  for  fo  doing;  and  though,  to  fatisfy  the  in- 
tent, words  may  be  tranfpofed  in  a  will,  yet,  where 
the  tranfpofition  will  quite  alter  the  natural  fenfe  of 
the  words,  as  they  ftand,  and  introduce  a  difpofi- 
tion  not  to  be  at  all  collected  from  any  part  of  the 
will,  in  that  order  in  which  they  originally  appear, 
there  nothing  lefs  than  a  legiflative  authority  can 
take  upon  itfelf  to  make  any  fuch  tranfpofition.  How- 
ever, if  this  opinion  was  to  prevail,  then  I  think 
John  Williams  would  be  clearly  tenant  in  tail  of  one 
moiety,  and  as  to  the  other  moiety,  the  teftator 
would  be  dead  inteftate,  as  to  the  whole  intereft 
therein,1  becaufe  depending  upon  a  previous  contin- 
gent event,  which  did  never  arife ;  and  then  that 
moiety  would  defcend  to  the  faid  John  Williams,  a? 
heir  at  law  to  the  teftator,  and  from. the  faid  John 
Williams  would  pafs  on  by  defcent  to  his  two  fitters 
named  in  this  cafe;  and  if  the  acts  which  "John 
Williams  has  attempted  to  do,  to  bar  the  intail  of 
his  own  moiety,  are,  by  the  laws  of  Jamaica,  fufrir 
cient  for  that  purpofe,  then  he  by  thofe  acts,  became 
feifed  of  the  abfolute  fee  thereby  in  that  moiety  j? 
and  that  way,  the  whole  intirety  will  be  fubject  to  the 
wife's  jointure,  and  fo  fubject,  it  will  be  in  the  fitters 
by  defcent,  as  his  heirs  at  law. 

The  third  opinion  (to  which  I  incline)  is  this, 
that  in  this  cafe,  there  is  no  fuch  contingent  or  con- 
dition at  all,  as  fhall  fo  precede  the  taking  effect  of 
the  devife  of  either  moiety,  as  to  hinder  either  of 
thofe  moieties  from  vetting  in  the  perfons  intended, 
immediately  upon  the  death  of  the  teftator.  Firft,  I 
imift  premife,  that  it  is  well  fettled,  that  if  there  is  a 

devife 
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devife  to  A,  for  life  or  in  tail,  remainder  to  B.  in 
tail,  with,  remainders  over,  and  A.  dies  in  the  life  of 
Hit  teftator,  or  (die  devife  being  only  to  him  for 
life)  waives  the  effate  deviled,  and  refufes  to  take, 
there  B.  (hall  take  presently;  fecondly,  it  is  well 
known,  that  there  may  be  words  which  may  wear 
the  appearance  of  being  contingent,  and  yet  not  be 
fo  at  all  i  words  denoting  contingency,  mull  be  Rich 
as  point  out  feme  future  act  or  event  in  its  nature 
uncertain,  which  may  or  may  not  happen  or 
take  effect;  but  things  that  muft  necefiarily  happen, 
or  that  fhew  the  determination  of  known  particular 
<§ftates,  are  not  contingencies  according  to  the  legal 
acceptation  of  that  expreffion,  as  the  words,  ft  cvn- 
iingatfthatfuch  a  man  jh  art  die,  if  it  fortune  thatfuch 
a  one  ftoall  have  no  iffue ,{\it  being  before  devifee  for 
life  or  in  tail)  &c  Thele  are  not  words  thatxjenote 
contingency  in' point  of  law';  now  if  a  man  fhould 
devife  in  thefe  words,  if  it  f hall  happen,  that  A. fhall 
be  living  at  my  death,  I  devife  my  lands  to  him.  for  life, 
or  in  tally  remainder  to  B.  in  tail,  remainder  over'  -}  it 
is  plain,  that  here  is  no  contingent  or  condition  re- 
quired to  precede,  the  fettling  or  vefting  of  thefe  ef- 
tates,  for  the  devife  would  have  been  the  fame,  if  he 
iisid  devife'd  to'  A.  for  life  or  in  tail,  remainder  to  B.  in 
iail,  remainder  over ;  and  the  words,  if  it  Jhall  hap- 
pen, that  A.  Jh  all  be  living  at  my  death,  can't  at  all 
alter  the  cafe,  or  make  it  a  contingent  devife,  be- 
caufe  being  left  out  ,  they  muft  be  necefiarily  un- 
clerftood."  •  Vide  Badger  and  Lloyd,  Salk.  232.  and 
Lord  Raymond'.  /Then  what"  are  the  words  here  ? 
They"cire  thefe,  "'S.hould  my  wife  be.  enfeint  with 
x'hild  (new)'  or  at  any  lime  hereafter,  and  if  it  be  a 
male,  then  'to  that  child  and  his  brother  John  (equal* 
h)  for  their  lives,  remainder  to  Ifaac  Gale  for  their 
irves,  remainder  to  the  heirs  of  their  bodies,  remain- 
:der  to  my  daughters  in  tail":  And  in  thefe  words  I 
"V   '  '  ' .«■'  ' "     '"".""'  fee 
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fee  nothing  more  contingent,  than  would  have  been 
in  the  following  words,  I  devife  to  my  eldeft  fon  and 
fuch  other  fon  as  I  may  have  before  my  death  all  my 
lands,  each  of  them  to  take  a  moiety  in  tail,  remain- 
der to  my  daughters  in  tail,  remainder  over;  in 
which  cafe  (had  thefe  been  the  words)  I  fhould  not 
have  thought  that  there  would  have  been  any  contin- 
gency in  the  moiety  to  the  unborn  fon,  to  hinder  the 
daughters  from  taking  upon  the  non  -exiftence  of 
that  fon,  for  the  non-exiftence  or  non-ability  of  a 
particular  devifee,  won't  prevent  a  remainder- man 
from  taking ;  as  a  devife  to  the  ufe  of  Salijlury 
Plain  for  the  life  of  J.  S.  or  to  a  monk  for  his  life, 
remainder  over,  there  the  remainder  over  fhall  im- 
mediately take  effect,  without  being  at  all  affected 

with  the  nullity  of  the  precedent  devife. And 

if  the  words  here  that  appear  contingent  will  not 
prejudice  the  remainder  of  that  moiety  to  the  daugh- 
ters, there  ean  be  no  pretence  for  their  affecting  the 

moiety  of  John  Williams,  the  eldeft  fon. The 

cafes  of  Jones  and  Wejl combe,  Andrews  and  Fulham, 
Gulliver  and  Wicket ,  and  alfo  that  of  Lord  Paget,  i 
Leon.  195,  196.  and  the  opinions  of  fome  of  the 
judges  in  the  cafe  of  Scatterwood  and  Edge,  as  report- 
ed in  Cafes  in  the  time  of  King  William  III.  will,  I 
think,,  prove  that  in  this  cafe  there  is  nothing  fo  far 
contingent  in  the  legal  fenfe,  as  to  amount  to  a 
condition  precedent,  which  muft  always  prevent  the 
remainder,  as  well  as  the  particular  eftate  from  ve- 
iling ;  but  the  words  here,  though  not  perhaps,  words 
of  limitation,  are  only  words  of  defignation,  deno- 
ting the  perfon  of  a  particular  devifee  that  is  expect- 
ed to  exift,  before  the  will  can  take  effect,  and  to 
whom  a  particular  eftate  is  given,  with  a  remainder 
over,  in  which  cafe  the  remainder  over  is  to  take 
place  either  on  the  non-exiftence  or  failure  of  the 
particular  devifee.,  or  on  the  determination  of  his  ef- 
tate. 
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tate.  Vide  Sir  W.  Jones  §i~.  Foy  and  Bind. 
Wherefore  J  am  of  opinion,  that  upon  the  teftator's 
death  (altho'  his  wife  was  not  enfeint,  and  had  no 
other  fon)  John  Williams  the  fon  did,  in  effecT:,  take 
an  eftate-tail  in  one  moiety,  with  a  remainder  to  his 
filters  in  tail  ^  with  a  remainder  to  himfelfin  fee,  as 
heir  to  his  father ;  and  of  this  moiety,  I  think  John 
Williams  could  not  fuffer  a  recovery,  or  do  fuch  ac\ 
as  by  the  laws  of  Jamaica  was  tantamount ;  but 
whether  he  has  done  fo  can't  be  known  without 
having  a  ftate  c-f  the  Jamaica  acts  of  afiembly  rela- 
ting thereto.—— Ajs  to  the  other  moiety,  I  think 
the  daughters,  upon  the  death  of  the  teftator,  be- 
came entitled  alfo,  in  effect,  to  an  eftate-tail  there- 
in, with  remainder  to  John  Williams  the  teftator's 
heir  at  law  in  fee ;  and  as  to  the  interposition  of 
the  eftate  for  life  to  Ifaac  Gale,  as  well  during  the 
life  of  the  fon,  as  during'  the  lives  of  the  daugh- 
ters, I  conceive,'  that  will  make  no  other  differ- 
ence, fave  to  prevent  the  eftates  tail  from  being 
executed  in  John  Williams  and  the  faid  daughters ; 
but  it  mufl  be  confidered  as  vefted  in  them  re- 
ipectively  by  way  of  immediate  remainder,  expec- 
tant oh  the  eftate  of  the  faid  John  Gale,  according 
to  the  principles  laid  down,  in  the  cafe  of  the  late 
Lord  Fortefcue  and'  the  cafe  of  Duncombe  v.  Vun- 
€ombe  in  3  Lev.,  and  what  I  have  faid  in  the  an- 
fwer  to  the  firft  query :  but  that  interpofed  eftate, 
during  the  life  of  John  Williams,  will  prevent  the 
wife  from  being  dowable,  if  fhe  is  evicted  of  the 
jointure  made  by  the  faid  John  Williams  upon  ac^- 
count  of  His  not  having  formerly  barr'd  the  in- 
tail,  and  her  jointure  can  only  afFecl  his  moiety. 
According  to  this  opinion,  the  whole  per- 
gonal eftate  remains  to  be  laid  out  in  the  purchafe 
of  lands,  which  lands,  when  purcliafed,  muft: 
now  be  fettled 'mjltift  fettlement  itpon  the  dauglv- 
!  '    '  ters 
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ters  as  tenants  in  common  for  life,  remainder  to 
Gale  as  a  truftee,  to  preferve  contingent  remainders, 
remainder  to  their  firft  and  other  fons  in  tail  male, 
remainder  to  their  daughters  in  tail,  with  crofs 
remainders,  reverfion  to  them  in  fee.  This  is  my 
opinion. 

Lin.  lnn3 
Mar.  24,  174.*. 

Jas.  Booth, 
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CASE. 

Captain  Browne  died  in  Augufi  iysj,  having 
made  his  will,  and  therein  made  the  following 
devife,  (viz.)  "  Item,  I  give  devife  and  bequeath 
to  my  eldeft  fon  Ulyjfes  Browne,  all  that  my.  free- 
hold eflate  at  Weftham  in  the  county  of  EJfex,  and 
now  in  the  tenure  or  occupation  of  Coen  Haver- 
kam  his  undertenants  or  ailigns,  to  hold  the  fame 
for  and  during  the  term  of  his  natural  life,  and 
from  and  immediately  after  his  deceafe,  then  I 
give  devife  and  bequeath  the  faid  eftate  to  the 
heirs  of  the  body  of  my  faid  fon  lawfully  begotten ; 
but  in  cafe  my  faid  fon  mould  die,  without  leaving 
any  iffue  of  his  body  lawfully  begotten,  then  I  give 
devife  and  bequeath  the  faid  eflate  to  my  fon 
^Thomas  Btowne,  and  to  the  heirs  of  his  body 
lawfully  begotten  -,  but  in  cafe  my  faid  fon  'Thomas 
Browne  fhculd  die  without  leaving  iffue  of  his 
body  lawfully  begotten,  then  I  give  devife  and  be- 
queath my  faid  eftate  unto  my  fon  George  Browne, 
and  to  the  heirs  of  his  body  lawfully  begotten. 
But  in  cafe  my  faid  fon  George  Browne  mould 
die  without  iffue  of  his  body  lawfully  begotten, 
then  I  give  devife  and  bequeath  my  faid  eftate  to 
my  daughter  Margaret  Honour  Browne,  and  to 
the  heirs  of  her  body  lawfully  begotten.  JBut  in 
cafe  my  faid  daughter  fhould  depart  this  life,  with- 
out leaving  iffue  of  her  body  lawfully  begotten, 
then  I  give  devife  and  bequeath  the  faid  eftate  to 
my  own  right  heirs  for  ever." 

^.  What  eftate  does  the  prefent  Mr.  Ulyjfes 
Browne  take  under  the  devife  in  his  father's  will,  and 
is  this -a  good  tide  for  a  purchafor  or  mortgagee  to 
take  ? 

I  conceive 
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I  conceive  it  hath  been  an  invariable   rule  for  Anfwer. 
above   200  years  in  all  the  courts  at  PFeJlminfter, 
that  wherever  a  legal  eftate  is  limited  by  deed  or 
will  to  any  perfon  for  his  life,  and  in  the  fame  deed 
or  will  there  is  afterwards  a  legal  limitation  to  the 
heirs  (in  the  plural  number)  or  the  heirs  male  of 
that  perforip  body,  tho'  there  be  a  mefne  eftate  li- 
mited to  another  perfon,  that  there  the  words  heirs* 
or  heirs  male  of  the  body,  lhall  be  words  of  limi- 
tation, and  not  of  purchafe,  and  fhall  fo  operate, 
as  to  give  to  that  perfon  either  an  eftate  tail  exe- 
cuted, or  if  there   is  any  mefne  eftate  limited  to 
another,  at  leaft  a  vefted  eftate  tail.    I  never  knew 
any  cafe  in  my  time  that  ever  contradicted  the 
rule;  for  the  cafe  of  Lowe  v.  Davies  in  1729,  re- 
ported by  Lord  Raymond,  2  vol.  fol.  1561,  which 
cafe  I  my felf  heard  argued,  and  have  a  note  of,  does 
pot  feem  to  me  to  be  contrary   to  it  in  any  refpect. 
But  I  have  lately  heard   to  my   great  fiirprize  that 
there  has  been,  this  laft  Hilary  term,  a  cafe  deter- 
mined (the  name  of  it  was  Perrin  v.  Blake,  as  I 
am  told)  where,  after  a  limitation  to  one  for  life, 
the  words,  to  the  heirs  of  the  body  of  that  perfon, 
have  been  held  to  be  words  of  purchafe,  nay,  and 
to  fignify  the  fame  as  firft  and  other  fons  fuccejjively, 
and  the  refpective  heirs  of  their  bodies.     There 
was  indeed  a  frivolous  mefne  eftate  for  the  life  of 
the  firft  taker,   interpofed  between  the  eftate  for 
life  of  the  firft  taker  and  the  limitation  to  the  heirs 
of  his  body,  and  limited  to  a  third  perfon..     But 
the  rule  I  have  mentioned  ever  took  in,  thofe  cafes 
that  had  in  them  that  circumftance,  as  well  as  thofe 
that  had  it  pot.     If  I  have  had  a  right  account  of 
that  cafe,  the  court  feemed  to  be  of  opinion,  tha$ 
if  there  were  to  be  a  limitation  in  a  will,  to  one 
for  his  life   only,  and  then  to  the  heirs  of  his  bpdy, 
there  the  words  fyejjrs  of  his  body  fhould  be  words 
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of  purchafe,  and  fignify  firft  and  other  Ions  fuc- 
ceffively,  &c.  So  if  it  were  to  be  inftead  of  «  for 
his  life  only,"  for  his  life  and  no  longer,  there  alfo 
the  words  «  heirs  of  his  body"  fhould  be  words 
of  purchafe.,  &c. 

Now,  though  the  prefent  cafe  is  widely  different 
from  the  cafe  of  Perrin  and  Blake,  abovementi- 
oned,  the  determination  in  which  cafe  was  againft 
the  ppinion,  as  I  have  heard,  of  Mr.  Juftice 
Tales ;  and  if  I  may  venture  to  name  myfelf, 
(who  defire  to  be  confidered  as  a  very  private  per- 
fon)  againft  my  own  opinion,  given  upon  that 
very  cafe,  fo  long  as  in  1 74*  -,  alfo  againft  the 
opinions  of  Sir  Dudley  Ryder,  Mr.  Filmer,  and 
the  then  solicitor  general  the  honourable  Mr. 
Murray,  all  given  about  the  fame  time ;  yet  thefe 
loofe  fayings,  that  the  words  «  only"  or  <f  no 
longer,  mall,  in  cafe  of  a  legal  limitation  in  a  will, 
make  the  words  <c  heirs  of  the  body,"  not  words 
of  limitation,  but  words  of  purchafe,  are  fo  very 
furprizing  and  alarming,  that  though  I  have  figned 
an  hundred  opinions,  that  in  cafes  like  the  prefent 
one,  the  firft  devifee,  under  the  words  <f  to  the 
heirs  of  his  body"  took  an  eftate  tail,  and  that  a 
purchafor  or  a  lender,  under  a  recovery  by  him, 
would  be  fafe ;  I  am  now  obliged  to  fpeak  warily, 
and  to  tell  fuch  purchafers  and  lenders,  that  there 
is  a  poffibility  of  danger  in  cafes  of  this  kind,  fince 
a  new  fet  of  judges  may,  from  fome  very  fine  fpun 
new  diftinctions,  find  out  many  a  fpecious  argu- 
ment, by  means  of  which,  without  the  words 
€<  only"  or,  "no  longer,"  or  the  like,  they  may 
maintain,  that  the  firft  devifee,  in  a  cafe  like  this, 
ihall  take  only  an  eftate  for  life,  and  that  the  words 
Cf  and  to  the  heirs  of  the  body"  (hall  be  words  of 
purchafe ;  and  undoubtedly  they,  who  lhall  argue 
fo,  will  have  the  intent  of  the  teftator  on  their  fide. 

Had 
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Had  it  not  been  for  this  cafe  of  Perrin  and  Blaket 
I  mould,  without  the  leaft  hefitation,  have  faid, 
that  Ulyjfcs  Browne,  the  devifee  here,  did,  in  my 
opinion,  clearly  take  an  eftate-tail ;  but  now,  every 
thing  is  a-float;  and  fo  long  as  this  judgment  is  in 
force,  I  cannot  venture  to  fpeak  with  any  degree  of 
confidence,  that  a  purchafor  or  lender,  will,  under  a 
recovery  to  be  fuffered  by  UlyJJes  Browne,  have  a 
good  title  to  the  lands  here  mentioned :  however, 
I  am  obliged  to  fay,  that  I  have  not  feen  the  notes 
of  the  arguments  of  the  judges  in  the  cafe  of  Per- 
rin and  Blake,  having  had  only  a  verbal  account 
thereof,  from  &  gentleman  who  fpoke  only  from 
his  memory ;  but,  I  am  promifed  the  notes  in  writ-  jy.  5.  This 
ine\  of  thofe  arguments,  taken  by  a  careful  hand.  °p[^  pro- 

°  °  ■'*_'.-    •  ceeds  in  an- 

swering ano- 

LittC.  Inn,   23  Mar.  1770.   ther  Query, 
not  at  ail  re- 
lative to  the 
JA.  BOOTH,  prefent  jaui- 
pofe. 


FINIS. 
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